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UNION   OF   SOUTH    AFRICA. 


Asiatic  Inquiry  Commission. 


Presented  to  both  Houses  of  Parliament  by  Command  of  His  Roi/al  Highness  the  Governor-Oeneral. 


REPORT, 

To  His  Royal  Highness  Major-General  Prince  Arthur  Frederick  Patrick  Albert 

OF  CONNAUGHT,  KnIGHT  OF  THE  MoST  NoBLE  OrDER  OF  THE  GaRTER,  A  MEMBER  OF 

His  Majesty's  Most  HoNOtiRABLE  Privy  Council,  Knight  of  the  Most  Ancient 
AND  Most  Noble  Order  of  the  Thistle,  Knight  Grand  Cross  of  the  Most  Dis- 
tinguished Order  of  Saint  Michael  and  Saint  George,  Knight  Grand  Cross  of 
THE  RoY'AL  Victorian  Order,  Companion  of  the  Most  Honourable  Order  of  the 
Bath,  Personal  Aide-de-Camp  to  His  Majesty  the  King,  High  Commissioner  for 
South  Africa,  and  Governor-General  and  Commander-in-Chief  in  and  over 
THE  Union  of  South  Africa. 

May  it  Please  y'our  Royal  Highness, 

In  terms  of  a  commission  issued  on  the  3rd  day  of  February,  1920,  by  His  Excellency 
Tlie  Right  Honourable  Viscount  Buxton,  P.C,  G.C.M.G.,  Governor-General  of  the  Union  of 
South  Africa  we,  your  Commissioners,  were  appointed  to  enquire  into,  and  report  on,  the 
provisions  of  the  law  affecting 

(a)  the  acquisition  of  land  and  rights  affecting  land  in  the  Union  by  Asiatics  and 

persons  of  Asiatic  descent  for  trading  and  other  purposes  ; 

(b)  the  trading  or  carrjing  on  of  business  by  such  persons  generally,  or  in  specified 

localities  ; 

and  further  to  report  whether  it  is  in  the  public  interest  to  alter  the  law  in  any  respect,  and 
to  make  recommendations  with  regard  to  any  difficulties  and  grievances  which  have  arisen 
in  regard  to  matters  (a)  and  (6). 

On  the  12th  May,  1920,  your  Commissioners  submitted  an  interim  report  to  His  Excellency 
the  Governor-General  recommending  that  certain  steps  should  immediately  be  taken  to 
facilitate  the  return  to  India  of  a  considerable  number  of  Indians,  who.  we  were  given  to 
understand,  were  willing  to  do  so,  if  opportunity  were  afforded  them. 

Having  concluded  our  enquiry  we  now  have  the  honour  to  submit  to  your  Royal  Highness 
the  following  final  report  : — 

1.  The  Commission  held  meetings,  and  examined  witnesses,  at  Cape  Town,  Kimberley, 
Johannesburg,  Pretoria,  Vereeniging,  Rustenburg,  Potchefstroom,  Durban,  Pietermaritzburg, 
and  Dundee.  A  sub-Committee  also  visited  Krugersdorp.  Middelburg,  Pietersburg,  Volksrust 
and  Zeerust  for  the  pm'pose  of  inspecting  local  conditions  regarding  the  inroad  of  Asiatics 
complained  of  by  inliabitants  from  those  places. 

An  advertisement  was  inserted  in  the  Bloemfontein  newspapers  calling  for  evidence 
from  the  Orange  Free  State  but  no  response  was  made  thereto.  Letters  were  also  addressed 
to  the  Mayor  of  Bloemfontein  and  the  Chamber  of  Commerce  of  that  City.  The  Secretary 
of  the  latter  body  stated  in  reply  :  "  the  existing  law  prohibiting  the  entry  of  Asiatics  into 
"  the  Free  State,  for  the  purpose  of  acquiring  land  or  carrying  on  business,  precludes  the 
"  necessity  for  any  evidence  from  the  Chamber,  beyontl  the  statement  of  fact  that  the  Chamber 
"  and  the  whole  community  strongly  uphold  the  law,  and  would  strenuouslj'  oppose  any 
"  alteration  making  it  possible  for  Asiatics  to  enter  this  Province." 

The  Commission,  therefore,  deemed  it  unnecessary  to  proceed  to  any  town  in  the  Orange 
Free  State  Province. 

2.  At  the  various  towns  abovementioned  the  Commission  obtained  evidence  relating 
to  the  subject  of  their  enquiry  from  deputations  representing  fifty-six  public  bodies,  including 
Municipalities,  Chambers  of  Commerce,  Farmers'  Associations  and  Agricultural  Unions, 
Church  Congregations,  Shop  Assistants'  and  other  Unions,  and  branches  of  the  South  Africans' 
League,  as  well  as  from  representatives  of  twenty-six  Indian  and  two  Chinese  Associations. 
In  addition  to  these,  evidence  was  tendered  by  twenty  Government  and  Municipal  Officials, 
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and  one  hundred  and  fifty  private  individuals.  The  latter  comprised  farmers,  professional 
men  and  members  of  various  trades  and  industries,  and  included  forty-one  Indians  and  four 
natives.  At  most  of  the  towns  the  South  Africans'  League  (anti-Asiatic)  as  well  as  the  Indian 
community  were  represented  by  Counsel. 

3.  The  terms  of  our  Commission  embraced  an  enquiry  into  matters  affecting  all  Asiatics 
within  the  Union,  but  our  investigations  were  directed  mainly  to  those  relating  to  the  Indian 
races.  Scarcely  any  cf)niplaints  were  heard  from  Europeans  regarding  Chinese  residents 
in  the  Union,  of  whom  there  are  comparatively  few,  but  certain  grievances  were  laid  before 
the  Commission  by  representatives  of  that  race,  which  will  be  dealt  with  later. 

The  bulk  of  the  evidence  consisted  on  the  one  hand  of  protests  against  the  encroachment 
of  Indian  traders  on  the  European  community  ;  and  on  the  other  hand  of  equally  vehement 
protests  against  the  restrictions  placed  upon  Indian  traders  and  members  of  the  Indian 
community  generally. 

4.  At  the  various  sittings  of  the  Commission,  which  were  held  in  public,  the  Government 
of  India  wa.s  represented  by  Sir  Benjamin  Robertson,  K.C.S.I.,  K.C.M.G.,  late  Chief  Com- 
missioner of  the  Central  Provinces  of  India,  who  was  accompanied  by  Mr.  G.  L.  Corbett, 
of  the  Indian  Civil  Service,  as  his  Secretary.  The  presence  of  both  these  gentlemen  during 
the  whole  course  of  our  enquiry  proved  of  the  greatest  assistance  to  the  Commission,  especially 
as,  in  addition  to  their  intimate  knowledge  of  the  Indian  language  and  character,  they  are 
thoroughly  familiar  with  the  history  and  facts  relating  to  the  emigration  of  Indians  to  South 
Africa  from  its  inception. 

Shortly  before  his  return  to  India,  after  the  conclusion  of  our  sittings,  Sir  Benjamin 
Robertson  submitted  to  the  Commission  a  written  statement,  embodying  in  clear  and  compre- 
hensive terms  the  views  and  representations  of  the  Government  of  India  upon  the  subject 
of  our  enquiry.  We  are  indebted  largely  to  the  contents  of  that  document  for  a  review  of  the 
early  history  of  the  introduction  of  indentured  Indian  labour  to  Natal  during  the  latter  part 
of  the  last  century,  and  the  negotiations  that  took  place  from  time  to  time  between  the  Natal 
and  Indian  Governments  with  reference  thereto. 

5.  We  gather  from  the  evidence  of  Sir  Benjamin  Robertson  and  other  sources  that  the 
Indian  Community  in  South  Africa  has  its  origin  in  the  indentured  labour  which  was  introduced 
by  Natal  between  1860  and  1911  for  the  development  of  its  industries,  and  more  especially 
the  sugar,  tea  and  wattle  plantations.  This  indentured  labour  came  in  two  streams,  one 
from  Madras  and  the  other  from  Upper  India  through  the  port  of  Calcutta.  It  was  recruited 
mainly  from  the  agricultural  labouring  classes  ;  and  the  majority  of  the  immigrants  who 
have  settled  in  the  Country  on  the  expiry  of  their  indentures  and  their  descendants  are  still 
connected  with  agriculture,  being  either  employed  by  planters  and  farmers  or  settled  on  their 
own  land  as  market  gardeners.  A  considerable  number,  however,  have  taken  to  other  occu- 
pations, such  as  household  service,  industrial  labour,  both  skilled  and  unskilled,  employment 
on  Railways  and  under  Municipalities,  clerical  work,  trading,  and  even  the  learned  pro- 
fessions. With  few  exceptions,  the  Indians  of  this  class  are  confined  to  Natal.  Few  of  the 
Colonial-born  have  seen  India,  and  South  Africa  is  now  their  home. 

It  should  be  emphasized  that  there  has  been  very  little  spontaneous  emigration  of  the 
labouring  classes  from  India  to  South  Africa.  They  were  recruited  with  difficulty,  and  not 
infrequently  by  methods  which  were  commonly  known  in  India  as    "  coolie  catching." 

6.  In  the  wake  of  the  indentured  labourer  came  the  trader,  who  was  generally  a  Mahomedan 
from  the  Bombay  Presidency  and  is  commonly  misnamed  "  Arab  "  in  South  Africa.  He 
came  first  to  supply  the  wants  of  the  indentured  labourer  ;  but  when  once  established  here, 
he  quickly  extended  his  dealings  to  natives  and  Europeans.  These  Bombay  Mahomedans 
have  for  centuries  traded  along  the  East  Coast  of  Africa  and  up  the  Persian  Gulf  as  well  as 
in  Burma  and  the  further  East.  They  are  men  of  considerable  enterprise,  and,  until  ingress 
was  prohibited,  they  spread  into  the  Transvaal  and  the  Cape  Province,  finding  a  pecuharly 
favourable  field  for  their  activities  in  the  pioneer  development  of  the  Transvaal  which  followed 
the  gold  rush.  Generally,  they  maintain  a  close  connection  with  India,  which  they  still  to 
a  great  extent  regard  as  their  permanent  home. 

Here  again  the  recruiting  ground  is  limited.  Indeed,  a  considerable  portion  of  these 
Mahomedan  traders  come  from  the  single  district  of  Surat,  at  the  mouth  of  the  river  Tapti, 
formerly  an  important  port  on  the  West  Coast  of  India  which  has  now  sunk  into  comparative 
insignificance  as  commerce  has  concentrated  on  Bombay  and  Karachi.  It  is  largely  the 
traders  of  this  decayed  port  and  its  neighbourhood  who  have  found  an  outlet  in  Soutji  Africa. 

7.  The  Commission  found  it  impossible  to  obtain  accurate  information  as  to  the  number 
of  Asiatics  resident  in  the  Union  at  the  present  time.  No  census  has  been  taken  since  the  year 
1911,  when  the  total  Asiatic  population  of  the  four  Provinces  of  the  Union  was  approximately 
150,000  Indians  and  2.000  Chinese,  including  men,  women,  and  children. 
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These  were  divided  amongst  the  different  provinces  as  follows  : — 

Transvaal 11,072  (including  about  1,000  Chinese) 

Cape  Province          ..          ..          7,090  (including  about  1,000  Chinese) 

Natal              133,43!t 

Orange  Free  State  . .          . .         . .         . .  108 

Total      . .  . .  152,309 


// 


8.  The  variation  which  has  taken  place  in  tho  Asiatic  population  from  time  to  time, 
so  far  as  it  could  be  ascertained,  will  be  discussed  later.  It  will  be  sufficient  for  present  purposes 
to  estimate  the  total  number  of  Indians  in  the  Union  at  the  present  time  approximately  at 
155,000.  distributed  as  follows  : — 

Natal  Province  ..          ..  ..  ..  ..  ..  ..  ..  ..  ..  135,000 

Cape  Province    . .          .  .  . .  . .  . .  . .  . .  . .  . .  . .  s,()0(t 

Transvaal  Province       . .  .  .  . .  . .  . .  . .  . .  . .  . .  12,000 

Orange  Free  State  Province  . .  . .  . .  . .  . .  . .  . .  . .  loo 

These  Indians  may  be  roughly  divided  into  two  classes,  Hindoos  from  Madras  and  Cal- 
cutta and  Mahomedans  from  Bombay,  with  their  respective  descendants,  many  of  them 
South  African  born.  As  has  been  stated  the  former  class  are  resident  principally  in  the 
Province  of  Natal,  where  large  numbers  of  them  are  engaged  in  the  sugar  and  tea  industries. 

According  to  the  records  of  the  Protector  of  Indian  Immigrants  in  Natal  there  were  at  the 
end  of  the  year  1919  in  that  Province  115,515  Indentured  Indians  and  their  descendants,  of 
whom  more  than  half  were  born  in  Natal. 

A  considerable  number  of  that  class  are,  however,  also  found  in  the  Cape  and  Transvaal 
Provinces.  There  they  are  confined  chiefly  to  the  fruit  and  vegetable  business,  as  far  as 
trade  is  concerned,  many  of  them  being  hawkers  ;  others  are  employed  as  waiters  and  domestic 
servants,  but  not  a  few  of  the  younger  generation  are  sufficiently  well  educated  to  be  employed 
as  clerks  and  even  to  engage  in  professional  occupations. 

9.  The  Bombay  Mahomedans  are  of  quite  a  different  type.  They  are  born  traders  and 
have  the  reputation  of  being  remarkably  capable,  astute  business  men,  and  competent  to 
hold  their  own  against  their  European  competitors  in  that  respect.  It  is  to  this  class  that 
the  bulk  of  the  Indians  in  the  Transvaal  belong.  Some  of  them  are  wealthy  merchants  in 
Johannesburg  and  elsewhere  with  branch  businesses  in  the  country  districts  :  while  many 
others  have  established  themselves  in  business  for  several  years  past  in  some  of  the  country 
towns  and  villages.  Unlike  the  Madrassi  they  do  not  confine  themselves  to  the  fruit  and 
vegetable  trade,  but  engage  in  mercantile  business.  They  have  thus  undoubtedly  become 
formidable  competitors  with  European  traders,  particularly  in  the  country  districts  of  the 
Transvaal.  For  this  and  other  reasons  a  widespread  agitation  has  during  recent  years  been 
fomented  throughout  that  Province  against  what  is  termed  the  "  Asiatic  menace."  As  a 
consequence  petitions  were  presented  to  Parliament,  and  representations  made  to  Government, 
which  eventually  led  to  the  passing  of  Act  No.  37  of  1919  and  the  appointment  of  this  Com- 
mission. 

10.  It  will  be  convenient,  therefore,  to  deal  first  with  the  question  as  it  affects  the  Trans- 
vaal Province  ;  although  the  trouble  may  be  said  to  have  originated  in  Natal,  with  the  intro- 
duction of  indentured  Indian  labour  into  that  Province. 

11.  The  rights  and  privileges  enjoyed  by  Asiatics  differ  greatly  in  the  various  provinces 
of  the  Union.  In  the  Cape  Province  they  possess  both  the  Parliamentary  and  Municipal 
franchise,  but  in  Natal  only  the  latter  ;  while  in  the  Transvaal  and  Orange  Free  State  they 
have  neither.  In  the  Cape  and  Natal  Provinces  they  have  unrestricted  rights  both  as  to 
trading  and  the  ownership  of  land  ;  although  they  are  subject  to  the  licensing  laws  of  the 
respective  provinces,  in  the  administration  of  which  they  complain  that  they  are  sometimes 
unjustly  and  harshly  treated. 

In  the  Transvaal,  ownership  of  immovable  property  by  Asiatics  is  prohibited  by  law, 
except  in  certain  specified  locations  ;  and  their  trading  rights  have  been  hampered  by  actual 
or  attempted  restrictions  which  have  caused  grave  dissatisfaction  and  trouble  for  many 
years  past. 

In  the  Orange  Free  State  they  can  neither  trade  nor  own  land,  and  are  practically  debarred 
from  entering  or  residing  in  that  province. 
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ASIATIC  QUESTION  IN  TRANSVAAL  PROVINCE. 

Law  3  of  1885. 

12.  The  first  legislative  enactment  dealing  with  Asiatics  in  the  Transvaal  was  passed 
by  the  Volksraad  in  the  year  1885.  It  is  known  as  Law  3  of  1885,  and  is  still  in  force  in  that 
Province.  It  is  based  on  the  general  principle,  laid  down  in  the  Grondwet  of  the 
Transvaal  from  time  to  finio.  that  no  equality  between  the  white  and  coloured  races  shall 
be  tolerated. 

13.  Law  3  of  1885,  as  originally  framed  and  passed  by  the  Volksraad,  enacted  that 

"  persons  belonging  to  any  of  the  aboriginal  races  of  Asia,  including  thereunder  the 
"  so-caUed  Coolies,  Arabs,  Malays  and  Mahommedan  subjects  of  the  Turkish  Empire 

"  (a)  shall  not  acquire  the  rights  of  citizenship  in  the  South  African  Republic  ; 

"  (6)  shall  not  be  owners  of  landed  property  in  the  Republic  "    (this  provision  has 

no  retroactive  effect)  ; 
"  (f)  shall,  as  far  as  those  who  settle  in  the  Republic  with  the  object  of  trading,  etc., 

"  are  concerned,  have  to  be  inscribed  in  a  register,  to  be  specially  kept  for  that 

"  purpose  by  the  Landdrosts  of  the  respective  districts,  according  to  a  model 

"  to  be  prescribed  by  the  Government." 

Then  after  further  providing  in  paragraph  (r)  for  the  paj^ment  of  a  registration  fee  of  £25 
for  each  person,  etc.,  it  enacted  in  paragraph  {d)  that 

"  The  Government  shall  have  the  right  to  assign  to  them  special  streets,  wards 
"  and  locations  for  habitation." 

"  This  provision  shall  not  apply  to  those  who  reside  \A'ith  the  masters  in 
"  whose  service  they  are." 

14.  This  law  appears  to  have  been  passed  in  consequence  of  an  agitation  which  was  set 
on  foot  in  the  South  African  Republic  during  the  previous  year  against  "  the  threatened 
■■  invasion  of  Asiatics  such  as  already  has  commenced  at  Pretoria."  Memorials  were  pre- 
sented to  the  Volksraad  strongly  urging  that  the  influx  of  such  Asiatics  should  be  restricted 
by  law. 

There  seems  to  have  been  some  doubt  in  the  minds  of  the  memorialists  whether  such 
a  step  would  not  be  in  conflict  with  the  provisions  of  Article  14  of  the  London  Convention, 
which  was  entered  into  between  the  British  and  Republican  Governments  during  the  year 
1884,  shortly  before  the  memorials  were  framed  ;  for  they  freely  discussed  the  question  in 
one  of  their  petitions. 

15.  The  provisions  of  Article  14  of  the  London  Convention  of  1884  are  to  the  following 
effect  : — 

"  All  persons,  other  than  natives,  conforming  themselves  to  the  laws  of    the 
"  South  African  Republic 

"  (a)  will  have  full  liberty,  with  their  families,  to  enter,  travel  or  reside  in  any  part 

"  of  the  South  African  Republic  ; 
"  (6)  will  be  entitled  to   hire   or  possess   houses,   manufactories,   warehouses,   shops 

"  and  premises  ; 
"  (c)  may  carry  on  their  commerce  either  in  person,  or  by  any  agents  whom  they 

"  may  think  fit  to  employ  ; 
"  (d)  will  not  be  subject  in  respect  of  their  persons  or  property,  or  in  respect  of  their 

"  commerce  or  industry,  to  any  taxes,  whether  general  or  local,  other  than  those 

"  which  are  or  may  be  imposed  upon  citizens  of  the  said  Republic." 

16.  In  another  petition  from  Pretoria  the  signatories  alleged  that  "the  population 
"  of  the  Ai-abians  and  coolies  is  much  increasing  in  this  town  and  in  this  State."  They  then 
proceeded  to  point  out  the  danger  to  the  European  community  of  allowing  these  Asiatics  to 
settle  in  the  centre  of  the  township  owing  to  their  "  neglect  of  sanitary  measiures  and  loathsome 
"  mode  of  living,"  and  finally  urged  that  they  should  be  "  isolated  within  their  own  locations 
"  quite  separated  from  the  white  population." 

17.  A  counter  petition  was  also  presented  to  the  Volksraad  by  certain  Indian  merchants 
of  a  superior  class  (usually  spoken  of  as  "  Arabs  "  at  that  time)  in  which  they  drew  attention 
to  the  dilference  between  themselves  and  Coolies,  Chinese,  etc.,  contradicted  certain  assertions 
made  in  the  petitions  presented  by  the  white  inhabitants,  and  prayed  that  their  demands 
might  not  be  acceded  to. 

.  18.  Before  any  legislative  action  was  taken  these  petitions  were  forwarded  by  the  Repub- 
lican Government  to  the  Imperial  Government  in  a  letter  dated  6th  January,  1885,  in  which 
Her  Majesty's  Government  were  asked  for  their  views  upon  the  question  ;    that  is,  whether 


the  proposed  legislation  would  be  regarded  as  being  a  contravention  of  Article  14  of  the  London 
Convention. 

Considerable  correspondence  ensued,  from  which  the  Republican  Government  concluded 
that  the  British  Government  had  waived  their  right  to  insist  upon  the  strict  interpretation 
of  the  Convention  of  London. 

Thereupon  they  proceeded  to  pass  Law  3  of  1885  through  the  Volksraad  in  the  form 
above  set  out.  Later  on,  during  the  same  year,  protests  were  sent  to  the  High  Commissioner 
on  behalf  of  Arab  traders  and  merchants  complaining  of  the  operation  of  that  law. 

Further 'correspondence  then  took  place  in  the  course  of  which  the  High  Commissioner 
pointed  out  that  the  law  as  passed  was  a  breach  of  the  understanding  upon  which  Her  Majesty's 
Government  waived  their  right  to  insist  upon  the  strict  interpretation  of  the  terms  of  the 
Convention  of  London,  and  added  that  it  was  expressly  understood  by  the  Secretary  of  State 
that  the  proposed  legislation  was  not  to  apply  to  Arab  traders  or  merchants,  but  to  Indian  or 
Oliinese  Coolie  immigrants. 

19.  This  version  of  the  understanding  was  not  accepted  by  the  Government  of  tlie  South 
African  Republic,  whose  State  Secretary  wrote  to  the  High  Commissioner  on  the  6th  Sep- 
tember, 1886,  expressing  the  regret  of  his  Government  that  the  provisions  of  Law  3  of  1885 
were  not  quite  in  accordance  with  the  views  of  Her  Majesty's  Government,  and  that  there 
had  been  an  apparent  misconception  as  to  the  understanding  referred  to.  In  this  letter  the 
State  Secretary  observed  that  there  also  appeared  to  be  a  misconception  in  respect  of  the 
object  with  which  the  law  was  made.  He  then  proceeded  to  explain  and  emphasize  that  it 
was  necessary  for  sanitary  reasons  and  in  the  interest  of  the  pubUc  health  ;  and  concluded 
by  stating  that  in  order  to  let  that  object  appear  more  clearly  the  Republican  Government 
had  asked  and  obtained  from  the  Volksraad  authorisation  to  make  certain  amendments  to 
Law  3  of  1885,  which  he  notified  in  detail. 

20.  Eventually  the  High  Commissioner  (Sir  Hercules  Robinson),  in  a  letter  dated  the 
24th  September,  1886,  acknowledging  receipt  of  that  letter,  made  the  following  announce- 
ment : — 

"  Although  the  amended  law  is  still  a  contravention  of  the  14th  Article  of  the 
"  Convention  of  London,  I  shall  not  advise  Her  Majesty's  Government  to  offer  fiu'ther 
"  opposition  to  it  in  view  of  your  Honour's  opinion  that  it  is  necessary  for  the  pro- 
"  tection  of  the  public  health." 

Finally  on  the  4th  November,  1886,  the  Secretary  of  State  intimated  that  Her  Majesty's 
Government  no  longer  raised  any  objections  to  the  legislation  in  regard  to  "  Asiatic  traders," 
having  regard  to  the  amendments  which  the  Volksraad  had  introduced  into  the  law  of  1885. 

21.  On  the  26th  January,  1887,  the  law  as  amended  was  promulgated,  and  now  reads  as 
follows  : — 

Laiv  No.  3  of  1885 
(Relating    to    Coolies,    Arabs    and    other    Asiatics). 

1.  This  law  shall  apply  to  the  persons  belonging  to  one  of  the  native  races  of  Asia,        >\ 

including  the  so-called  Coolies,  Arabs,  Malays,  and  Mahomedan  subjects  of  the 
Turkish  Empire. 

2.  With  regard  to  the  persons  mentioned  in  Article  One  the  following  provisions  shall 

apply  :— 

(a)  They  cannot  obtain  the  burgher  right  of  the  South  African  Republic. 

(6)  They  caiuiot  be  owners  of  fixed  property  in  the  RepubUc,  except  only  in  such 

streets,  wards  and  locations  as  the  Government  for  purposes  of  sanitation 

shall  assign  to  them  to  live  in. 

This  provision  has  no  retrospective  force, 
(c)   (This  sub-section  as  amended  by  subsequent  resolutions  of  the  Volksraad  has 

been  repealed  by  Act  2  of  1907). 
(rf)  The  Government  shall  have  the  right  for  purposes  of  sanitation,  to  assign  to 

them  certain  streets,  wards,  and  locations  to  live  in  (ter  bewoning).       This 

provision  does  not  apply  to  those  who  live  with  their  employers. 

22.  It  was  urged  by  Dr.  Krause,  K.C.,  who  appeared  before  the  Commission  at  Johannes- 
burg as  Counsel  for  some  of  the  Indian  Associations,  that  Law  3  of  1885  could  not  have  been 
intended  to  apply  to  the  better  class  of  Indian,  or  so-called  Arab,  traders,  but  only  to  the 
inferior  class  of  "  cooUes,"  whose  habits  were  insanitary  and  who  formed  by  far  the  largest 
portion  of  the  Indian  population  of  the  Transvaal  at  that  time.  But  that  contention  can 
scarcely  be  upheld  in  view  of  the  fact  that,  before  the  law  was  finally  amended  by  the  Volks- 
raad, the  High  Commissioner  made  special  reference  (as  will  be  seen  from  paragraph  18  above) 
to  the  distinction  which  he  understood  was  to  be  drawai  between  "  Arab  traders  or  merchants  " 
and  Indian  or  Chinese  coolie  immigrants.  Moreover,  the  Secretary  of  State  in  assenting  to  the 
law  as  finally  amended  referred  to  it  as  legislation  in  regard  to  "  Asiatic  traders." 
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It  appears  that  in  those  days  tlie  Indians  engaged  in  trade  were  comparatively  few  in 
number,  and  were  confined  mainly  to  the  township  of  Pretoria. 

23.  In  any  event  it  is  clear  that  the  reasons  for  the  enactment  of  Law  3  of  1885  were 
sanitary  and  not  economic.  While  it  prohibited  the  acquisition  of  fixed  property  by  Asiatics, 
except  in  certain  localities  .set  ajjart  for  their  residence,  it  recognised  their  right  to  settle  in 
the  Republic  f(^r  the  purposes  of  trade. 

24.  It  has  been  deemed  advisable  for  various  reasons  to  discuss  somewhat  fully  the 
negotiations  and  correspondence  relating  to  Law  3  of  1885,  both  before  and  after  its  enact- 
ment. For  it  forms  the  basis  of  all  subsequent  legislation  affecting  Asiatics  ;  while  its  inter- 
pretation or  application  has  been  the  subject  of  several  decisions,  both  in  the  tSupreme  Court 
of  the  Transvaal  and  of  the  Appellate  Division  of  the  Supreme  Court  of  the  Union. 

25.  There  does  not  appear  to  have  been  any  anxiety  on  the  part  of  the  Republican 
Government  to  enforce  the  law  strictlj'  or  immediately.  That  may  have  been  owing  to  some 
difficulty  encountered  in  fixing  the  necessary  locations  ;  or  possibly  (as  has  been  suggested 
by  some  witnesses)  to  indirect  pressure  from  the  British  Government  who,  notwithstaivding 
their  assent  to  the  passing  of  the  law,  did  not  by  any  means  regard  it  with  favour.  In  this 
connection  it  may  be  noted  that  all  these  negotiations  took  place  not  many  years  after  the 
retrocession  of  the  Transvaal,  at  a  time  when  the  relations  between  the  two  Governments 
were  of  a  friendly  character,  and  there  probably  was  no  disposition  on  the  part  of  the 
Republican  Government  to  ofEend  the  susceptibilities  of  the  British  Government  unduly. 

26.  At  any  rate  it  appears  that  Indians  were  permitted  not  only  to  trade  but  to  reside 
outside  locations.  They  were  allowed  also  to  own  fixed  property  outside  locations  through 
a  nominal  European  trustee.  This  practice  arose  from  the  case  of  an  Indian  firm  (Mahomed 
Ismail  &  Co.)  who,  in  March,  1888,  purchased  certain  stands  at  Klerksdorp  at  a  Government 
sale.  When  difficulties  occurred  regarding  transfer  to  an  Asiatic,  the  land  was  registered 
in  the  name  of  the  Mining  Commissioner,  a  Government  ofiicer,  as  trustee  for  the  purchasers. 
This  was  done  with  the  consent,  and  at  the  instigation,  of  the  Government ;  and  in  subsequent 
cases  of  a  similar  nature  other  Government  officers  were  instructed  to  adopt  the  same  course. 

Thereafter  this  system  of  indirect  ownership  of  land  by  Asiatics  became  common.  The 
practice  was  for  a  European  trustee  to  pass  a  mortgage  bond  on  the  property  to  the  full  amount 
of  the  purchase  price,  without  interest,  in  favour  of  the  Indian  purchaser,  giving  him  at  the 
same  time  an  unrestricted  power  of  attorney  to  deal  with  the  property.  By  this  means  the 
provisions  of  the  law  were  evaded  to  a  very  great  extent,  with  the  recognition  of  the  Govern- 
ment. One  witness,  an  attorney  practising  at  Johannesburg,  stated  in  evidence  that  he 
himself  had  at  one  time  acted  as  trustee  of  such  properties  for  Asiatics  of  the  total  value  of 
a  milfion  sterling. 

•  27.  The  same  stratagem  was  resorted  to  in  order  to  avoid  the  conditions  embodied 
in  the  Townships  Acts,  which  prohibited  the  alienation  of  stands  to  coloured  persons  in  the 
various  townships  to  which  the  Acts  related.  It  was  eventually  discovered,  however,  that 
this  mode  of  getting  over  the  difficulty  was  attended  with  some  risk.  There  was  always  a 
chance  of  the  trustee  being  declared  insolvent,  in  which  case  the  property  in  question,  being 
registered  in  his  name,  could  be  claimed  by  his  creditors  as  an  asset  of  his  estate.  Recourse 
was  therefore  had  to  another  expedient  after  the  promulgation  of  the  Transvaal  Companies 
Act  of  1909,  when  Indians  began  to  form  themselves  into  Limited  Liability  Companies,  which 
enabled  them  to  acquire  fixed  property.  This  will  be  discussed  more  fully  when  the  question 
of  trading  rights  has  been  dealt  with. 

Trading  Rights. 

28.  After  the  promulgation  of  Law  3  of  1885  in  January  1887,  the  Transvaal  Govern- 
ment appear  to  have  assigned  locations  to  Asiatics  in  some  of  the  towns  of  the  Republic,  and 
to  have  held  the  view  that  by  that  law  trading,  as  well  as  residence,  outside  such  locatitjns 
was  forbidden.  They  accordingly  required  certain  Indian  traders,  claiming  to  be  British 
subjects,  to  conduct  their  trade  within  the  locations  and  refused  them  licences  to  do  so  else- 
where. 

In  August  1888  a  case  was  heard  in  the  High  Court  of  the  Transvaal  in  which  an  Indian 
firm  (Ismail  Sulieman  &  Co.)  applied  for  an  order  compelling  the  Landdrost  to  issue  to  them 
a  licence  for  trading  purposes  in  the  town  of  Middelburg  on  an  erf  formerly  occupied  by  them. 
The  Landdrost  had  refused  to  do  so,  on  the  ground  "  that  they  wished  to  carry  on  business 
"on  a  spot  which  was  not  situated  within  the  location  pointed  out  to  the  Indians  for  occupation." 
The  Court  refused  the  application,  holding  that  it  would  be  inconsistent  with  the  spirit  of 
Law  3  of  1885  to  draw  a  distinction  between    "  living  "    and    "trading." 

29.  In  consequence  of  this  decision  complaints  were  made  to  the  British  Government  on 
behalf  of  Indian  traders  in  the  Republic,  which  led  to  further  correspondence  between  the 


two  Governments  on  the  subject  of  Law  3  of  1885.  The  British  Government  stoutly  maintained 
that  it  was  never  intended  that  Asiatics  should  be  relegated  to  Locations,  except  for  residential 
purposes  and  for  sanitary  reasons  ;  and  that  Law  3  of  1885  refers  only  to  such  residence, 
and  does  not  restrict  Asiatics  from  trading  anywhere  as  heretofore  ;  while  the  Republican 
Government  relied  upon  the  judgment  of  the  Court  in  the  case  of  Sulieman  &  Co.,  and  insisted 
upon  their  right  to  confine  Asiatics  to  locations  both  as  to  trading  and  habitation. 

The  dispute  continued  in  the  form  of  protests  and  correspondence  for  several  years, 
during  which  no  very  active  steps  appear  to  have  been  taken  by  the  Republican  Government 
to  enforce  the  law  against  Indians,  who  continued  to  carry  on  business  in  the  townships. 
But  in  September  1893  the  Volksraad  passed  a  resolution  to  the  effect  that  Law  No.  3  of  1885 
should  be  strictly  applied  in  such  manner  that  all  Asiatics  and  persons  falling  under  the  law 
should  have  to  confine  themselves,  in  respect  both  of  habitation  and  trade,  to  the  locations 
assigned  to  them,  with  the  exception  of  those  whose  leases  (entered  into  before  the  locations 
had  been  assigned)  had  as  yet  not  expired. 

Thereupon  more  correspondence  ensued,  but,  as  no  satisfactory  settlement  could  be 
arrived  at,  it  was  eventually  agreed  to  submit  the  matter  to  arbitration,  the  Chief  Justice 
of  the  Orange  Free  State  Republic  (Mr.  Melius  De  Villiers)  being  appointed  Arbitrator. 

30.  The  claims  put  forward  before  the  Arbitrator  on  behalf  of  the  British  Government 
were  : — 

{a)  That  the  Indian  and  other  Asiatic  traders,  being  British  subjects,  be  allowed  to 
reside  in  the  towns  of  the  South  African  Republic  in  some  quarter  ("  wards  and 
streets  ")    which  for  sanitary  reasons  may  be  assigned  to  them  ;  and 

(6)  That  they  be  allowed  to  carry  on  their  trade  or  business  in  shops  or  stores  in  any 
part  of  the  town. 

On  the  part  of  the  Government  of  the  South  African  Republic  it  was  claimed  :^ 

(a)  That  the  South  African  Republic  has  full  liberty  to  make  such  regulations  in 

respect  of  Coolies,  Arabs,  Malays  and  Mahomedan  subjects  of  the  Turkish  Empire, 
as  it  may  think  fit,  and 

(b)  That  Her  Majesty's  Government  have  no  ground  of  objection  should  the  Govern- 

ment of  the  South  African  Republic  prohibit  Coolies,  Arabs,  Malays  and  Mahomedan 
subjects  of  the  Turkish  Empire  from  having  business  premises  upon  any  places 
in  towns  or  villages  other  than  those  assigned  to  them  by  Government. 

31.  The  Arbitrator's  award,  dated  2nd  April  1895,  was  as  follows  : — 

(a)  The  claims  of  Her  Majesty's  Government  and  of  the  Government  of  the  South 

African  Republic  respectively  are  disallowed,  save  and  except  to  the  extent  and         ■ 
degree  following,  that  is  to  say  : —  s 

(6)  The  South  African  Republic  is  bound  and  entitled  in  its  treatment  of  Indian  and       if 
other   Asiatic    traders,  being    British  subjects,  to   give   full   force   and   effect  to        " 
Law  3  of  1885,  enacted,  and  in  the  year  1886  amended,  by  the  Volksraad  of  the 
South  African  Republic,  subject  (in  case  of  objections  being  raised  by  or  on  behalf 
of  any  such  persons  to  any  such  treatment  as  not  being  in  accordance  with    the      >; 
provisions    of    the  said  law  as  amended)  to  sole  and  exclusive  interpretation  in      I 
the  ordinary  course  by  the  tribunals  of  the  country.  ' 

32.  The  award  was  accompanied  by  exhaustive  reasons  for  the  decision  arrived  at  by  the 
Arbitrator,  two  paragraphs  of  which  may  be  here  quoted.  Referring  presumably  to  the 
case  of  Sulieman  &  Co.  abovementioned,  he  observes  : — 

"  As  regards  the  question  whether  the  words  '  for  habitation  '  and  '  for  sanitary 
"  purposes  '  have  reference  only  to  dwelling  places,  and  not  to  business  premises, 
"  I  would  feel  myself  bound  by  any  decision  the  High  Court  of  the  South  African 
"  Republic  may  have  given  on  the  subject,  were  it  necessary  for  me  to  give  a  decision 
"  thereon.  It  is  indeed  said  that  no  actual  decision  on  that  point  was  given  by  the 
"  High  Court.  It  is  not  for  me  to  give  an  interpretation  of  the  decision  of  the  High 
"  Court,  but  if  it  be  so  that  no  such  decision  has  actually  been  given,  the  point  is  one 
"  that  may  at  any  time  arise,  and  then  it  will  be  with  the  tribunals  of  the  South  African 
"  Repubhc  to  give  the  necessary  decision  thereon."  ^ 

33.  The  Arbitrator  concludes  by  remarking  with  reference  to  the  resolution  of  the  Volks- 
raad of  the  8th  September  1893  above  set  out : — 

"  In  terms  of  my  award  Her  Majesty's  Government  may  rightly  object  to  that 
"  resolution,  and  to  any  similar  amplification  by  the  Legislature  of  the  South  African 
"  Repubhc  of  Law  No.  3  of  1885,  as  also  to  the  circular  of  December  1893,  embodying 
"  that  resolution.     That  resolution  does  not  merely  convey  instructions  to  its  own 
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"  fimctionaries  as  to  the  execution  of  the  aljovementioued  law  ;  it  virtually  also  has  the 
"  effect  of  estabhshing  a  legislative  iiiteriH'etation  of  that  law  wliich  may  or  may  not 
"  be  in  accordance  Avith  judicial  decision,  but  which  at  all  events  the  tribunals  of  the 
"  country  will,  no  doubt,  consider  themselves  bound  in  future  to  adopt  and  to  recognise 
"  as  having  force  of  law,  so  long  as  it  remains  in  existence."' 

34.  In  November  ISDU  tlie  Volksraad  passed  a  resolution  adopting  the  report  of  a  Com- 
mission which  had  been  appointed  in  August  1895  (a  few  months  after  the  publication  (jf 
the  award  of  the  Arbitrator),  to  investigate  the  question  of  the  administration  of  Law  3 
of  1885.  In  that  report  the  Commission  stated  that  the  Government  entertained  difticulties 
as  to  carrj'ing  into  execution  the  provisions  of  the  said  law  until  the  locations  for  Asiatics 
had  been  duly  surveyed  and  beaconed  off  in  all  towns,  and  as  that  work,  as  well  as  the  selection 
of  suitable  places,  would  take  some  time,  the  Government  found  itself  compelled  to  suspend 
the  operation  of  the  law  in  the  meantime-. 

The  Commissioners  expressed  their  agreement  with  the  view  of  the  Government  as 
regards  the  desirability  of  applying  the  law  simultaneously  in  all  towais,  or  in  any  case  in 
the  main  centres.  They  added  that  locations  had  now  practically  been  provided  for  everywhere, 
where  iiecessarj-,  and  were  ready  for  occupation  ;  and  concluded  by  virging  that  Law  3  of 
1885  should  be    "  immediately  apphed  and  rigorously  maintained." 

They  recommended,  however,  that  an  exception  shoidd  be  made  in  the  cases  of  Asiatics 
who  had  acquired  contracts  of  lease  before  1889,  who  should  be  permitted  to  remain  on  tlie 
ground  leased  until  the  expiration  of  their  contracts. 

35.  Notwithstanding  this  report,  and  the  resolution  of  the  Volksraad  adopting  it,  no 
immediate  steps  seem  to  have  been  taken  by  the  Government  to  enforce  the  law  strictly. 
Indians  were  permitted  not  only  to  trade  but  to  reside  outside  locations.  But  a  j^ear  or  two 
later  instructions  appear  to  have  been  issued  to  Government  officers  not  to  issue  licences 
to  Asiatics  to  trade  in  certain  towns.  For  in  August  1898  a  test  case  was  heard  in  the  High 
Court  of  the  Republic,  in  which  an  Indian  trader  named  Tayob  Hadji  Mahomed  Khan  sued 
the  Government  for  a  declaration  of  rights.  He  prayed  that  certain  instructions  issued  by 
the  Government  to  tlie  Field  Cornet  and  Civil  Commissioner  of  Pretoria  be  declared  illegal. 
In  accordance  with  these  instructions  he  had  been  refused  a  licence  for  a  shop  business  in 
Church  Street,  Pretoria.  The  Court,  by  a  majority  of  two  judges  to  one,  decided  to  follow 
the  previous  decision  in  the  case  of  SuHeman  &  Co.,  and  accordingly  gave  judgment  in  favour 
of  the  Government.  One  of  the  two  judges,  who  formed  the  majority,  stated,  however,  in 
his  judgment  that  in  his  view  the  Court  would  have  decided  in  accordance  with  sound  juridical 
I^rinciples  had  it  acknowledged  in  the  case  of  Ismail  Sulieman  &  Co.,  a  distinction  between 
"  residence  "  and  "  carrying  on  business  "  in  a  place.  He  considered,  however,  for  reasons 
which  he  mentioned,  that  the  judgment  in  that  case  was  justifiable  and  reasonable,  and  he 
felt  bound  to  follow  it  as  being  a  decision  of  the  full  Court  ;   but  he  added  later  : — 

"  Thus,  although  I  should  probably  have  decided  in  favour  of  the  Plaintiff,  if 
"  the  case  wei'e  res  integra,  I  am  not  prepared  to  do  so  under  the  circumstances  above 
"  detailed." 

It  may  be  noted  here  that  in  Sulieman's  case  the  matter  was  decided  on  motion,  and 
the  judgment  was  not  a  considered  one. 

It  is  not  surprising,  therefore,  that  the  question  was  not  allowed  to  rest  there,  and  that, 
as  will  be  seen  later,  it  was  again  definitely  raised  in  the  Supreme  Coiu't  after  the  Anglo-Boer 
war. 

36.  In  November  1898  a  Government  notice  was  issued  directing  that  "  Asiatics  who  , 
"  are  still  dwelling  and  carrying  on  business  in  townships  in  conflict  with  the  law,  shall  be 
"  notified  to  proceed  to  dwell  and  carry  on  business  in  the  locations  appointed  for  that  pm-pose 
"  on  or  before  the  1st  January  1899."  The  Landdrost  orJMining  Commissioner  was,  however, 
authorised  to  extend  the  time  for  such  removal  by  three  or  six  months,  in  his  discretion, 
in  cases  of  Asiatics  who  had  been  carrying  on  "a  large  business  "  outside  locations,  and 
would  therefore  find  it  difficult  to  transfer  their  business  in  so  short  a  time.  Moreover,  such 
Asiatics  as  had  entered  into  long  leases  of  their  premises  years  ago,  or  had  obtained  transfer 
of  same,  were  invited  to  give  notice  thereof  befoi-e  1st  January  1899  to  the  Landdrost  or 
Mining  Commissioner,  who  should  report  to  the  Government. 

37.  Subsequently  on  the  25th  April  1899  a  Proclamation  was  issued  in  the  name  of 
the  President  of  the  South  African  Repubhc,  placing  the  streets,  wards  and  locations  whicli 
had  been  surveyed  and  appointed  for  the  use  of  Asiatics  for  business  as  well  as  residential 
purposes,  "  and  which  do  not  at  present  form  portion  of  the  adjoining  town  or  stand  town- 
ship," under  the  local  authoritj^  or  administration  of  such  town  or  stand  township,  "  whether 
"  such  be  the  local  Landdrost,  Mining  Commissioner,  Responsible  Clerk  or  any  Town  Council 
"  or  Town  Administrator." 
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The  Indian  Community  acting,  it  is  said,  on  tlie  advice  of  the  British  agent  at  Pretoria, 
did  not  comply  with  these  notices,  and  no  eii'ect  appears  to  have  been  given  to  them  prior 
to  the  outbreak  of  tlie  Anglo-Boer  war,  a  few  months  later. 

38.  In  1808  also  the  Gold  Law  (No.  15  of  1898),  which  has  since  been  repealed  by  Act 
No.  35  of  1908,  was  passed.  From  its  provisions  the  following  relevant  clauses  may  be 
quoted  : — 

Section  '.l  (Definitions)  The  term  "  coloured  person  "  shall  signify  any  African, 
Asiatic,  Native  or  Coloured  American  person.  Coolie  or  Chinaman. 

Section  59.  P]very  white  person  of  full  age  of  the  male  sex  .  .  .  shall  have  the  right 
to  not  more  than  fifty  licences  to  dig  or  mine  for  precious  metals  on  a  public  field.  .  . 

Section  92.  Every  white  person  who  wishes  to  erect  a  shojj  or  house  or  dwelhng  on 
a  proclaimed  field,  but  not  in  stand  townships,  shall  make  aj^plication  to  the 
Mining  Commissioner  for  one  or  more  stand  licences.  ... 

Section  133.    No  coloured  person  may  be  a  licence  holder,  or  in  any  way  be  connected 
with  the  working  of  the  diggings,  but  shall  be  allowed  only  as  a  workman  in  the 
service  of  whites. 
The  term    "  stand  township,"    a  somewhat  peculiar  one,  is  defined  as  follows  : — 

''Stand  Township  shall  be  taken  to  mean  everj'  area  of  land  situated  on  a  proclaimed 
"  diggings  or  on  land  j)roclaimed  for  the  purpose  of  stands,  which  has  been  either 
"  wholly  or  in  part  surveyed  for  stands  by  a  Government  Land  Surveyor,  and 
'■  has  been  proclaimed  as  such  or  been  approved  by  the  Government." 

Historical. 

39.  The  foregoing  may  be  regarded  as  a  summary  of  the  legislation  and  negotiations 
relating  to  Asiatics  in  the  Transvaal  up  to  the  commencement  of  the  Boer  War. 

It  would  appear  that  at  the  time  of  the  retrocession  of  the  country  by  the  British  Govern- 
ment and  the  signing  of  the  Pretoria  Convention  of  1881  there  were  no  Asiatics  in  the  Transvaal. 
As  evidence  of  this,  the  following  statement  by  Mr.  E.  F.  Bourke,  an  old  resident  of  Pretoria, 
at  a  National  Convention  re  Asiatics  held  in  that  town  in  November  1904,  may  be  quoted  : — 

"  When  the  1881  Convention  was  concluded  there  were  no  Indians  in  the  Transvaal, 
"  and  there  is  little  or  no  doulit  that  the  Asiatic  side  of  the  question  never  j^resented 
"  itself  to  the  authors  of  that  document  sitting  in  Pretoria  ;  and  a  study  of  the  whole 
"of  the  provisions  of  that  document  clearly  shows  that  the  white  races  and  the  natives 
"  resident  in  the  Country  alone  were  contemplated.  It  was  only  after  the  arrival 
"  of  the  first  Indian  traders,  and  after  the  1884  Convention  had  been  substituted  for 
'■  that  of  1881,  that  restrictive  legislation  was  proposed." 

40.  There  can  be  no  doubt  that  after  1884  as  Indian  traders  continued  to  migrate  into 
the  Transvaal  from  Natal  from  time  to  time,  anti-Asiatic  feeling  began  to  be  aroused  amongst 
the  European  inhabitants.  This  feeling  does  not  appear  to  have  been  due  to  trade  jealou.sy 
at  that  time.  It  more  probably  had  its  origin  in  the  innate  antipathy  of  the  Dutch  people, 
of  which  the  population  of  the  country  was  mainly  comj)Osed,  to  anything  approaching  equality' 
between  the  white  and  coloured  races.  The  principle  that  no  such  ecjuality  shall  be  allowed 
is  reiterated  in  the  various  Grondwets  of  the  Republic. 

41.  Although  the  entry  of  Asiatics  into  the  country  could  not  be  forbidden  (as  in  the 
case  of  the  neighbouring  Orange  Free  State  Republic)  owing  to  the  provisions  of  Article  14 
of  the  London  Convention  of  1884,  the  policy  of  the  Republican  Ciovernment  towards  Asiatics 
was  always  of  a  restrictive  character. 

In  pursuance  of  that  policy  they  made  constant  and  persistent  efforts  by  means  of  legis- 
lative enactments  and  Volksraad  resolutions  to  mitigate  what  they  regarded  as  a  serious 
evil. 

These  efforts  were  based  entirely  on  sanitary  grounds,  so  far  as  the  establishment  of 
locations  was  concerned. 

Asiatics  usually  resided  on  their  business  premises,  and,  owing  to  their  insanitary  habits, 
and  mode  of  living,  were  found  to  be  objectionable  to  their  European  neighboin-s,  and  a 
source  of  danger  to  the  public  health. 

42.  It  appears,  however,  that  even  after  1888,  when  the  decision  in  Sulieman's  case 
was  given,  the  provisions  of  Law  3  of  1885  and  the  various  resolutions  of  the  Volk.sraad  were 
carried  out  only  partially  and  in  a  halfhearted  manner.  The  towns  in  which  locations 
were  actually  .set  apart,  and  so-called  "  Asiatic  bazaars  "  established,  were  few  in  number  ; 
and  even  in  those  cases  no  serious  attempts  were  made  to  enforce  the  removal  of  Asiatics 
from  the  townships. 

There  is  possibly  some  foundation  for  the  statement  made  by  some  old  Transvaal  residents, 
who  appeared  before  the  Commission,  that  this  attitude  of  reluctiince  or  neglect  on  the  part 
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of  the  Republican  Government  to  carry  out  their  own  laws,  was  due  to  constant  pressure 
from  tiie  British  Government,  whose  agent  at  Pretoria  was  incessantly  raising  protests  on 
behalf  of  the  British  Indians. 

But,  be  that  as  it  may,  the  fact  remains  that  in  1899,  when  the  war  broke  out,  a  large 
number  of  Indians  were  freely  carrying  on  business,  as  well  as  living,  in  several  of  the  towns 
in  the  Republic. 

43.  The  Commission  found  it  impossible  to  ascertain  even  approximately  what  the 
Asiatic  population  of  the  Transvaal  was  at  the  time  of  the  outbreak  of  the  Anglo-Boer  War. 
It  was  said  by  Dr.  Ki-ause,  in  his  evidence  before  the  Select  Committee  of  the  House  of  Assembly, 
to  have  been  about  17.000  in  1899.  That  was  probably  an  extravagant  estimate, 
but  their  numbers  must  have  amounted  to  several  thousands.  They  were  mostly  Indians, 
and  chiefly  Mahomedan  traders,  who  had  settled  in  the  larger  towns  and  in  the  various  town- 
ships that  had  sprung  up  along  the  Witwatersrand  as  the  goldfields  developed.  They  generally 
held  leases  of  the  premises  which  they  occupied  in  the  townships  for  business  as  well  as  resi- 
dential purposes  ;  but  in  many  cases  they  were  permitted  to  acquire  those  pren>ises  by  purchase 
and  to  own  them  through  nominal  European  trustees. 

Policy  of  Crown  Colony  Government. 

44.  When  the  war  broke  out  a  great  many  of  these  Indian  traders  left  the  country  for 
Natal  or  the  Cape  Colony,  and  in  some  cases,  no  doubt,  for  India  ;  but  after  the  declaration 
of  peace  they  gradually  returned  and  resumed  their  trading  operations. 

By  the  Peace  Preservation  Ordinance  which  was  passed  after  the  close  of  the  war,  and 
the  Ordinance  No.  5  of  1903,  residence  in  the  Transvaal  Colony  was  confined  to  those,  amongst 
others,  who  were  actually  there,  or  in  the  Orange  River  Colony,  when  peace  was  signed  ; 
or  who  had  obtained  certain  permits  to  enter  the  Transvaal.  But  the  privilege  was  extended 
as  a  matter  of  equity  to  refugees,  including  Asiatics,  who  had  left  the  country  in  consequence 
of  the  outbreak  of  the  war. 

45.  Advantage  was  taken  of  this  provision  by  many  Indians  who  had  not  been  previous 
residents  in  the  Transvaal,  and  who  by  fraudulent  means  obtained  admission  to  the  country. 
This  influx  of  Asiatics  gave  rise  to  some  agitation  on  the  part  of  Europeans,  as  a  result  of 
which  a  Government  Notice  ,(No.  356  of  1903),  was  issued  on  the  8th  April  to  the  following 
effect : —  s-»e 

That  His  Excellency  the  Lieutenant-Governor,  in  Executive  Council,  has  decided 
that,  in  the  disposal  of  applications  made  by  Asiatics  for  licences  to  trade,  the  pro- 
visions of  Law  3  of  1885  (as  subsequently  amended)  shall  be  enforced,  with  due  regard 
to  the  vested  interests  of  those  Asiatics  who  were  trading  outside  bazaars  at  the  com- 
mencement of  the  late  hostilities,  and  has  resolved  accordingly  : 

1.  That  the  Government  take  immediate  steps  to  have  bazaars  in  every  town  set 

apart,  in  which  alone  Asiatics  may  reside  and  trade. 

2.  That  no  new  licence  to  trade  be  granted  to  any  Asiatic  except  to  carry   on   his 

business  in  bazaars  set  apart  for  the  purpose. 

3.  That  Asiatic  traders  who  held  licences  at  the  commencement  of  the  late  hostilities 

outside  locations  or  bazaars,  may  have  their  licences  renewed  to  trade  under  the 
same  conditions,  such  licences  not  to  be  transferable. 

Further  that,  with  regard  to  the  residence  of  Asiatics  which  by  the  law  above- 
mentioned  is  confined  to  those  streets,  wards  and  locations  which  may  be  set  apart 
for  the  purpose,  His  Excellency  has  decided  that  an  exception  shall  be  made  in  favour 
of  those  whose  intellectual  attainments  or  social  qualities  and  habits  of  life  appear  to 
entitle  them  to  it. 

46.  This  notice  was  regarded  by  the  Indian  community  as  an  infringement  of  their  trad- 
ing rights  ;  and  early  in  1904  a  test  action  was  brought  in  the  Supreme  Court,  which  had 
been  established  in  the  Transvaal  since  the  British  occupation,  by  an  Indian  trader  named 
Habib  Motan  against  the  Government,  in  which  the  long  standing  dispute  was  finally  settled. 
The  decision  of  the  Court  was  as  follows  : — 

"  Section  2  (d)  of  Law  3  of  1885,  as  amended  by  Volksraad  resolution  of  the 
'•  12th  August,  1886,  does  not  apply  to  the  business  places,  but  only  to  the  residences  of 
"  Asiatics.  The  Government  therefore  has  not  the  power,  under  either  of  those  measures, 
"  to  refuse  to  grant  to  Asiatics  licences  to  trade  in  places  outside  the  boundaries  of  the 
"  locations  allotted  to  them  for  occupation." 

By  this  judgment  the  two  previous  decisions  given  by  the  High  Court  of  the  South  African 
Republic,  before  referred  to,  were  disapproved  and  overruled. 
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The  present  Chief  Justice  of  the  Supreme  Court  of  the  Union  of  South  Africa,  who  was 
then  Chief  Justice  of  the  Supreme  Court  of  the  Colony  of  the  Transvaal,  remarked  in 
the  course  of  his  judgment  that  "  it  is  important  to  notice  that  neither  the  law  of  1885  nor 
"the  resolution  of  1886  contained  a  single  line  purporting  in  express  terms  to  curtail 
■  '  the  trading  rights  of  Asiatics.  The  only  provision  made  was  one  giving  the  Govern- 
"  ment  the  right,  for  sanitary  purposes,  to  assign  to  them  certain  streets,  wards 
"  and  locations  for  residence  (ter  bewoning).  I  fail  to  see  any  ground  for  holding 
"  that    those    words,   whether  we  take  the  original   Dutch   or    the   EngUsh  equivalent,  in 

"  any  way  prohibit  trading  outside  the  residential  locations It  is  significant  that 

"  the  reasons  for  giving  the  Government  the  right  to  assign  locations  to  Asiatics  were  ex- 
"  pressly  stated  to  be  sanitary  reasons.  It  was  for  sanitary  purposes  that  locations  were 
"  established,  and  such  purposes  have  a  more  obvious  relation  to  places  of  residence  than 
"  to  places  of  business.  The  mischief  purported  to  be  aimed  at  was  an  insanitary  mode  of 
"  life  in  the  midst  of  a  European  population,  not  an  inconvenient  competition  with  the 
"  European  trader." 

During  the  argument  in  that  case  reference  was  made  by  Counsel  on  both  sides  to  the 
blue-books  containing  the  award  and  the  reasons  of  the  Chief  Justice  of  the  Orange  Free 
State,  and  the  correspondence  which  had  passed  between  the  British  and  RepubUcan  Govern- 
ments. As  to  the  latter  the  Chief  Justice  observed  "  one  thing  is  clear  from  these  despatches, 
"  and  that  is  that  the  interpretation  which  the  Transvaal  authorities  now  seek  to  place 
"  upon  the  law  is  one  which  the  Government  of  the  South  African  Republic  always  advo- 
"  cated,  and  which  the  British  Government  consistently  opposed.  Under  the  circumstances  it 
"  does  strike  one  as  remarkable  that,  without  fresh  legislation,  the  officials  of  the  Crown 
"  in  the  Transvaal  should  put  forward  a  claim  which  the  Government  of  the  Crown  in  Eng- 
"  land  has  always  contended  was  illegal  under  the  statute,  and  which  in  the  past  it  has  strenu- 
"  ously  resisted." 

47.  These  observations,  which  were  made  on  the  11th  May,  1904,  are  of  peculiar  interest, 
in  view  of  the  correspondence  that  was  passing  at  this  very  time  between  the  Transvaal  authori- 
ties and  the  Imperial  Government  on  the  subject  of  proposed  legislatioa  regarding  Asiatics. 

On  the  13th  April,  1904,  just  four  weeks  before  the  judgment  in  Motan's  case  was  delivered, 
Sir  Arthur  Lawley,  Lieutenant-Governor  of  the  Transvaal,  addressed  a  despatch  to  Lord 
Milner,  Governor  of  the  Transvaal,  for  transmission  to  the  Secretary  of  State  for  the  Colonies, 
asking  for  the  consent  of  the  Imperial  Government  to  the  introduction  of  such  legislation  in 
the  Legislative  Council  of  the  Transvaal. 

This  despatch,  together  with  that  of  Lord  Milner  of  the  18th  April,  1904,  accompanying 
it,  and  the  reply  of  Mr.  Alfred  Lyttelton,  Secretary  of  State  for  the  Colonies,  dated  20th  July 
1904,  are  documents  of  the  first  importance  in  dealing  with  the  Asiatic  problem  as  it  existed 
in  the  Transvaal  shortly  after  the  conclusion  of  the  war.  That  must  be  our  justification  for 
making  copious  references  to  their  contents. 

48.  The  despatch  of  Sir  Arthur  Lawley  is  a  lucid  and  exhaustive  review  of  the  whole 
subject  ;  and  it  discloses  a  thorough  acquaintance  with  the  sentiments  of  the  older  inhabitants 
of  the  Transvaal.  He  mentions  in  the  first  place  two  incidents  of  recent  occurrence,  which 
had  rendered  the  Asiatic  question  intensely  acute.  One  was  the  outbreak  of  bubonic  plague 
in  the  location  set  apart  for  coolies  in  Johannesburg  ;  the  other  had  reference  to  a  test  case 
which  was  pending  in  the  Supreme  Court  to  decide  whether  under  Law  3  of  1885  the  Govern- 
ment had  the  power  to  prohibit  trading  and  residence,  except  in  places  pointed  out  for  that 
purpose.  This  is,  no  doubt,  an  allusion  to  Motan's  case  which  was  then  in  course  of 
preparation. 

49.  He  then  proceeds  to  give  an  outline  of  the  legislation,  embodying  the  policy  fore- 
shadowed in  the  Government  notice  above  referred  to,  which  it  was  proposed  to  introduce. 
Its  main  provisions  were  to  the  following  effect  : 

(1)  That  those  Asiatics  who  satisfy  the  Colonial  Secretary  of  the  Colony  that  their 

mode  of  living  is  in  accordance  with  European  ideas  should  be  allowed  to  live, 
with  their  servants,  outside  locations,  but  not  to  trade  outside  locations,  unless 
they  fall  under  (2). 

(2)  That  those  Asiatics  who  had  established  businesses  outside  locations  before  the  war 

should  not  be  disturbed. 

(3)  That  with  the  two  exceptions  mentioned  above  all  Asiatics  should  be  required  to  live 

and  trade  in  locations,  and  should  be  prohibited  from  holding  land  outside.  This 
provision  not  to  apply  to  land  now  set  aside  and  used  for  religious  purposes. 

50.  In  advocating  the  necessity  for  legislation  in  the  direction  indicated.  Sir  Arthur 
Lawley  emphasizes  the  strong  public  feeling  upon  the  subject,  as  revealed  in  the  course  of 
debates  on  Asiatic  questions  in  the  Legislative  Council,  and  the  constant  resolutions  adopted 
by  every  Chamber  of  Commerce  throughout  the  Transvaal.     "  Trade  jealousy,"  he  says, 
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'■  uudoubtodly  exists,  but  it  is  really  prompted  by  the  instinct  of  self  preservation  in  the  minds 
"  of  tlie  Europjiin  trading  community.  The  problem  isiar  reaching  and  dc^es  not  begin  and 
"  end  with  a  shopkeeper's  quarrel."  He  adds  "  I  do  not  seek  to  justify  the  prejudices  which 
"  exist ;  I  merely  desire  to  set  them  forth.  They  cannot  be  ignored.  They  have  got  to  be 
"  reckoned   with."  ; 

Then,  referring  to  the  sentiments  of  the  people,  he  remarks  : 

"  Under  the  old  Grondwet  the  line  was  distinctly  drawn  between  coloured  and 
"white.  It  is  there  stated,  there  shall  be  no  equality  between  coloured  and  white  ; 
"  and,  though  in  the  eye  of  the  law  they  are  equal,  there  is  not  in  thia  country  one 
"man  in  a  hundred  who  would  agree  to  recognise  the  coloured  man  as  capable  of 
"  admission  to  the  same  social  standard  as  the  white.  I  do  not  urge  that  these  senti- 
"  ments  are  reasonable,  but  they  imbue  the  mind  of  every  South  African,  and  find 
"  expression  in  the  universal  cry  of  '  a  white  man's  country.'  Any  attempt  to  ignore 
"  them  would  be  attended,  I  feel  sm-e,  with  most  deplorable  results."    . 

51.  A  contrast  is  drawn  in  this  despatch  between  Johannesburg,  where  Indians,  though 
numerous,  had  not  become  a  very  important  element  in  the  population,  and  remote  comnumities 
like  Pietersburg,  in  which  almost  the  entire  retail  trade  was  in  the  hands  of  Indians. 

The  most  serious  feature  about  Pietersburg  is  said  to  lie  the  increasing  predominance  of 
Indians.  The  total  white  population  of  the  town  was  estimated  at  1,684  ;  while  the  registers 
of  the  Asiatic  Department  showed  that  there  were  no  less  than  135  Indians,  almost  entirely 
adult  males,  and  practically  all  engaged  in  the  business  of  storekeeping. 

52.  Lord  Milner,  in  his  covering  letter  to  the  Secretary  of  State,  endorses  the  statements 
of  Sir  Arthur  Lawley  as  to  the  extent  and  causes  of  the  strong  an ti -Asiatic  feeling  among 
the  European  population,  and  is  equally  emphatic  in  urging  the  necessity  for  the  proposed 
legislation. 

He  indicates  a  desire  on  his  own  part  that  Asiatics  of  a  superior  class  should  if  possible 
be  liberally  treated,  by  giving  them  a  special  status  somewhat  approaching  that  of 
Europeans.     Upon  that  point  he  remarks  : 

"  I  think  that  to  attempt  to  place  coloured  people  on  an  equality  with  whites  in 
"  South  Africa  is  wholly  impracticable,  and  that,  moreover,  it  is  in  principle  wrong. 
"  But  I  also  hold  that  when  a  coloured  man  possesses  a  certain  high  grade  of  civiUza- 
"  tion  he  ought  to  obtain  what  I  may  call  '  white  privileges  '  irrespective  of  his  colour. 
"  I  have  on  more  than  one  occasion  given  expression  to  these  views.  They  are  very 
"  unpopular  in  the  Transvaal  at  the  present  time,  but  I  do  not  despair  of  their 
"  ultimately  prevailing. 

"  For  the  present,  however,  there  is  no  prospect  whatever  of  their  prevailing, 
"certainly  as  far  as  Asiatics  are  concerned.  There  is,  perhaps,  more  chance  in  the 
"  case  of  the  coloured  people  of  South  African  birth  ;  and  no  doubt  their  claim  is  a  stronger 
"  one,  inasmuch  as  they  are  natives  of  the  country,  and  have  no  choice  but  to  live 
"  here,  wliile  the  Asiatics  are  strangers  forcing  themselves  upon  a  community  re- 
"  luctant  to  receive  them." 

53.  Lord  Milner  expresses  the  opinion  that,  in  the  existing  state  of  public  feeling,  it 
would  be  practically  impossible  to  pass  in  the  Legislative  Council  any  proposal  dealing  with 
the  position  of  Asiatics,  short  of  the  absolute  exclusion  of  future  immigrants  and  the  relegation 
of  the  Asiatics  already  in  the  country  to  bazaars  selected  for  them  by  the  Local  Authorities. 

He  then  proceeds  to  say  that,  in  tlie  circumstances,  while  the  Government  would  be 
justified  in  legislating,  even  contrary  to  public  opinion,  to  protect  the  vested  rights  of  Indians 
already  in  the  country,  they  would  not,  in  his  judgment,  be  justified  in  regulating  the  Asiatic 
question,  in  so  far  as  it  is  res  Integra,  in  a  manner  opposed  to  the  views  of  the  vast  majoi'ity 
of  the  European  jjopulation. 

54.  The  Secretary  of  State,  in  replying  to  these  two  Despatches  on  the  20th  July,  1904, 
traces  in  detail  the  history  of  the  Asiatic  question  in  the  Transvaal  from  the  date  of  the  passing 
of  Law  3  of  1885,  inclutUng  the  negotiations  between  the  two  Governments  andtiie  various 
decisions  of  the  Courts. 

In  doing  so,  he  emphasizes  that,  up  to  the  outbreak  of  the  war,  the  British  Government 
had  steadily  maintained,  at  first  as  a  matter  of  right,  and  subsequent!}'  to  the  Award  of  1895 
by  diplomatic  persuasion,  the  interest  of  the  British  Indians  resident  in  the  Transvaal  ;  and 
that  the  treatment  of  these  fellow  subjects  formed  part  of  the  British  Case  against  the  late 
South  African  Republic. 

55.  At  the  time  of  writing  Mr.  Lyttelton  had  received  information  of  the  decision  of 
the  Supreme  Court  in  Motan's  case.  He  points  out  that  by  that  decision  every  Asiatic  now 
resident  in  the  Transvaal  is  as  free  to  carry  on  trade  where  he  pleases  as  is  a  subject  of  English 
or  Dutch   origin  ;  so  that  legislation  of  the   kind   proposed  by  the  Transvaal   Government 
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must  be  in  diminution  of  existing  rights.  That  fact,  in  his  opinion,  much  changed  the  aspect 
in  which  the  matter  mu.st  be  regarded  by  His  Majesty's  GovernTticiif  as  the  trustees  of  Imperial 
interests,  including  those  of  Indian  subjccls  of  the  frown. 

56.'  He  draws  a  distinction  l)etween  British  Indians  who  may  in  futm-e  enter  the  country 
and  thttse  who  were  then  resident  there.  With  respect  to  the  former  class  he  recognises  the 
strong  opposition  among  the  European  population  to  a  continued  and  unrestricted  influ.x 
of  Asiatic  traders,  and  intimates  that  His  Majesty's  Government  would  give  their  sanction, 
though  with  great  reluctance,  to  the  immediate  introduction  into  the  Transvaal  IjCgislative 
Council  of  a  measure  restricting  immigration  on  the  lines  of  tlie  Cape  and  Natal  Acts. 

But  as  to  the  latter  class  he  makes  the  following  observations  : — 

"With  respect  to  British  Indians  now  resident  in  the  Transvaal,  who  are  con- 
"  firmed  by  the  decision  of  the  Sui^reme  Court  in  the  rights  for  which  His  Majestj''s 
"  Government  liave  so  long  contended,  the  case  is  wholly  ditfcrcnt.  Every  rational 
"  precaution  to  safeguard  the  health  of  the  community  anfl  of  the  British  Indians 
"  themselves  must,  of  course,  be  taken,  and  regulations  securing  this  end  with  respect 
"  to  their  residence,  and  to  the  general  treatment  of  their  lower  classes,  carefully  pre- 
"  .scribed. 

"But  an  apprehended  trade  competition  from  the  British  Indians  now  in  the 
"  country,  who.se  number  is  now  comparatively  small  and  will  under  proposed  re- 
"  strictions  on  emigrants  be  in  a  diminishing  proportion,  cannot  be  accepted  as  sufficient 
"  reason  for  the  legislation  proposed.  His  RIajesty's  Government  have  steadily  declined 
"  to  allow  this  fear  to  influence  their  views  in  the  past.  On  the  contrary,  for  many 
"  years  they  protested  before  the  Empire  and  the  civilised  world  against  the  policy 
"  and  Laws  of  the  late  South  African  Republic  in  relation  to  this  subject. 

"  Those  Laws  were,  indeed,  only  partially  enforced,  yet  His  Majesty's  Govern- 
"  ment  is  now  asked,  not  merely  to  sanction  their  strict  enforcement,  but  to  set  aside 
"  by  legislation  a  judgment  of  the  Supreme  Court,  which  has  given  to  the  British 
"  Indians  rights  for  which  His  Majesty's  Government  have  strenuously  contended." 

57.  He  intimates,  in  conclusion,  therefore,  that  : — 

"  The  proposed  Ordinance,  which  will  take  the  place  of  Law  No.  3  of  1885,  should 
"  therefore  not  interfere  with  the  right  of  those  now  in  the  country  to  obtain  licenses 
"  to  trade  outside  locations,  but  should  be  limited  to  creating  the  necessary  machinery 
"  by  means,  I  assume,  of  Municipal  Regulations  for  placing  Asiatics  in  locations  in 
"  accordance  with  the  law,  and  should  provide,  in  the  case  both  of  present  residents 
"  and  of  newcomers,  that  those  required  to  hve  in  locations  or  bazaars  should  be  so 
"  required  for  sanitary  reasons  in  each  case,  wliilst  those  of  a  superior  class  should 
"  be  exempted  and  allowed  to  reside  anywhere.  With  regard  to  the  question  of  the 
"  holding  of  land.  British  Indians  who  are  entitled  to  reside  outside  locations  must  at 
"  least  have  the  right  to  acquire  property  in  the  premises  which  they  occupy  for 
"  business  purposes." 

58.  As  regards  the  question  whether  new-comers  should  be  compelled  without  exception 
to  trade  in  bazaars  or  locations,  Mr.  Lyttelton  points  out  that  those  who  will  come  in  under 
the  proposed  Immigration  Restriction  Ordinance  will  be  few  in  numljer,  and  not  Asiatics 
of  a  low  class  ;  in  his  opinion,  therefore,  the  Ordinance  should  not  limit  their  rights  in  respect 
of  trade  ;  especially  in  view  of  the  absence  of  any  legislation  of  the  kind  in  the  Cape  Colony 
and  Natal. 

59.  This  despatch  contains  a  clear  and  unequivocal  enunciation  of  the  pohcy  which  was 
consistently  maintained  by  the  Imperial  Government  up  to  that  date,  and  which  was,  as  is 
shown  by  subsequent  correspondence,  approved  and  followed  by  successive  Secretaries  of 
State.  After  its  receipt  no  further  steps  appear  to  have  been  taken  by  the  Crown  Colony 
Government  in  the  direction  of  the  proposed  legislation,  and  Law  3  of  1885  was  allowed 
to  remain  unaltered. 

60.  Pubhc  feeling,  however,  remained  unabated,  and  in  November.  1904,  the  National 
Convention  Ijefore  mentioned  was  held  at  Pretoria  to  discuss  the  "  Asiatic  invasion  ".  It 
was  convened  by  Mr.  E.  F.  Bourkc  and  Mr.  R.  K.  Loveday,  members  of  the  Legislative  Council, 
and  was  attended  by  delegates  irom  over  thirty  towns  and  districts  of  the  Colony.  They 
came  from  all  parts  of  the  country  and  many  of  them  were  undoubtedly  men  of  standing  and 
repute  in  the  various  communities  which  they  represented.  The  Chairman  was  Mr.  Loveday, 
an  old  and  prominent  resident  in  the  Transvaal,  who  delivered  an  able  and  moderate  address 
in  which  he  reviewed  the  history  of  the  whole  Asiatic  question.  He  was  followed  by  several 
speakers  who  referred  in  the  strongest  terms  to  what  they  regarded  as  a  serious  menace  to 
the  country.  '  '*  «•''.,■  . 
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Resolutions  were  passed — 

(1)  thanking  the  Government  of  the  Transvaal  Colony  for  the  sympathetic  attitude 

they  had  taken  up  in  regard  to  the  question  of  the  Asiatic  trader  ; 

(2)  affirming  the  principle  that  Asiatic  Immigration  should  be  prohibited  except  under 

restrictive  legislation  ; 

(3)  urging  the  removal  into  bazaars  of  all  Asiatic  traders,  with  compensation  for  vested 
interests  legally  acquired  ;  no  further  licences  to  be  issued  to  Asiatics  to  trade 
outside  bazaars  ; 

(4)  affirming  the  opinion  that  all  Asiatics  should  be  required  to  reside  in  bazaars  or 

locations  appointed  by  the  Government. 

The  correspondence  abovementioned  between  the  Colonial  Government  and  the  Secretary 
of  State,  which  had  taken  place  a  few  months  earlier,  had  presumably  been  published,  for 
it  was  referred  to  and  discussed  at  the  Convention. 

61.  In  1906  an  attempt  was  made  to  stem  the  tide  of  Asiatic  immigration  into  the  Trans- 
vaal by  providing  for  the  compulsory  registration  of  all  Asiatics  and  their  identification  by 
means  of  finger  prints.  An  ordinance  for  that  purpose  was  actually  passed  in  that  year  by 
the  Legislative  Council,  but  it  did  not  receive  the  assent  of  the  Imperial  Government.  Its 
provisions  were  strongly  opposed  by  the  Indian  community,  and  a  deputation  was  sent  to 
England  to  interview  the  Secretary  of  State  upon  the  subject.  As  a  result  of  their  repre- 
sentations, Lord  Elgin  (then  Secretary  of  State  for  the  Colonies)  decided  that  in  view  of  that 
opposition  and  the  near  approach  of  the  establishment  of  Responsible  Government,  the 
measure  should  not  be  proceeded  with. 

Policy  under  Responsible  Government. 

62.  In  the  following  year,  however,  during  the  first  session  of  Parliament  under  Respon- 
sible Government  in  the  Transvaal,  an  Act  (No.  2  of  1907)  was  passed  which  was  practically 
a  copy  of  the  Ordinance  of  1906. 

In  the  same  year  another  Act  was  passed  (No.  15  of  1907)  providing  for  restrictions  on 
immigration  into  the  Colony  ;  it  also  provided  for  an  education  test  and  the  establishment 
of  an  Immigration  Department. 

Though  based  on  the  Cape  and  Natal  Immigration  Acts,  it  was  of  a  more  stringent 
character.  Access  to  the  Transvaal,  the  right  to  which  had  been  enjoyed  by  Asiatics  unfettered 
by  any  condition  under  the  regime  of  the  late  Republic,  was  closely  regulated  and  controlled 
by  that  Act. 

These  two  measures  met  with  bitter  resentment  from  the  Indian  community,  and  led  to 
what  is  known  as  the  "  passive  resistance  "  movement.  As  a  result  of  this  agitation  Act 
No.  2  of  1907  proved  a  failure,  and  in  the  following  year  an  amending  Act  (No.  36  of  1908) 
was  passed,  which  was  also  unacceptable  and  failed  to  arrest  the  movement. 

63.  In  1908  two  measures  which  materially  affected  the  trading  rights  of  Asiatics  were 
passed  by  the  Transvaal  Legislature,  and  came  into  operation  on  the  same  date.  They  were 
the  Townships  Amendment  Act,  No.  34  of  1908,  and  the  Precious  and  Base  Metals  Act,  No.  35 
of  1908,  generally  known  as  the  Gold  Law  of  1908.  The  latter  Act  and  certain  provisions 
of  the  former  Act  apply  to  "  proclaimed  land,"  that  is,  to  land  proclaimed  as  a  public  digging. 
Section  60  of  the  Townships  Act  provides  for  the  conversion  of  a  leasehold  in  a  Government 
Township  on  proclaimed  land  into  a  freehold,  and  by  Section  62  the  Governor  is  authorised 
to  make  regulations  fixing  the  terms  and  conditions  to  which  such  freehold  stand  or  lot  shall 
be  subject.     One  of  the  conditions  promulgated  reads  as  follows  : — 

"  The  land  hereby  granted  shall  be  subject  to  the  provisions  of  the  Townships 
"  Amendment  Act,  1908  (Transvaal),  or  any  amendment  thereof,  and  shall  be  subject 
"  to  the  following  conditions  : — 

(a)  It  shall  be  subject  to  such  town  regulations,  stipulations,  and  laws  as  already  exist 

or  may  hereafter  be  in  force. 

(b)  It  shall  be  subject  to  all  obligations  and  regulations  which  already  exist  or  may 

hereafter  be  in  force  with  reference  to  land  granted  on  similar  conditions. 

(c)  All  rights  to  minerals,  mineral  products,  mineral  oils,  metals  and  precious  stones 

in  or  under  the  land  shall  be  and  are  hereby  reserved  to  the  Crown. 

(d)  The  land  having  formerly  been  held  as  a  right  acquired  under  Law  No.  15  of  1898 

(Transvaal),  or  a  prior  law,  the  owner  shall  not  transfer  or  sub-let  or  permit  to  be 
transferred  or  sub-let  any  portion  of  the  land  to  any  coloured  person,  nor  permit 
any  coloured  person  other  than  his  bona  fide  servant  to  reside  thereon  or  occupy 
the  same.  ' 

64.  Although  the  CtoW  Law  of  1908  repealed  the  Republican  Gold  Law  of  1898,  some 
of  the  provisions  of  the  latter,  which  restricted  the  rights  of  coloured  persons,  were  submitted 
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for  interpretation  by  the  Supreme  Court  of  the  Transvaal  in  1909  in  what  is  known  as  Khota's 
case. 

Section  92  of  that  law  enacted  that 

"  Every  white  person  who  wishes  to  erect  a  shop  or  house  or  dwelhng  on  a  pro- 
"  claimed  field,  but  not  in  stand  townships,  shall  make  application  to  the  Mining 
"  Commissioner  for  one  or  more  stand  licences  and  produce  a  diagram  clearly  in- 
"  dicating  the  locality.  The  Mining  Commissioner  shall  decide  whether  such  applica- 
"  tion  shall  be  granted  or  not." 

Then  Section  133  provided  that 

"  No  coloured  person  may  be  a  licence  holder,  or  in  any  way  be  connected  with 
"  the  working  of  the  diggings,  but  shall  be  allowed  only  as  a  workman  in  the  service 
"  of  whites." 

These  Sections  were  interpreted  by  the  Supreme  Court  as  follows  : — 

(1)  The  fact  that  Section  92  of  the  Gold  Law  of  1898  prohibited  any  but  white  persons 
from  being  the  holders  of  stands  granted  under  the  section  does  not  prevent 
coloured  persons  from  acquiring  and  exercising  leasehold  rights  to  such  stands. 

(2)  Section  133  of  the  Law,  prohibiting  coloured  persons  from  being  licence  holders 
or  from  being  in  any  May  connected  with  the  working  of  the  diggings,  refers  only 
to  such  licences  as  diggers  and  claim  licences,  and  docs  not  prohibit  such  persons 
from  holding  general  dealers'  licences  to  trade  on  diggings. 

I  This  decision  hael  important  results  ;   for  the  rights  of  those  Asiatics,  who  hael  for  many 

years  occupied  and  traded  on  leased  premises  situated  on  proclaimed  land,  were  thereby 
I  confirmed. 

65.  The  provisions  oi  the  Gold  Law  of  1908  material  to  the  interests  of  Asiatics  are  con- 
tained in  Sections  130  and  131,  which  impose  the  following  restrictions  on  coloured  persons  : — 

Section  130  : 

(1)  No  right  under  the  Act  may  be  acquired  by  a  coloured  person  except  ^as  provided 

in  Section  24  for  native  locations. 

(2)  The  holder  of  a  right  shall  not  transfer  or  sub-let  any  portion  of  such  right  to  a 

coloured  person,  nor  permit  any  coloureel  person  (other  than  his  bona  fide  servant) 
to  reside  on  or  occupy  ground  held  under  such  right. 

Section  131  : 

(1)  In  the  mining  districts  of  Witwatersrand  no  coloured  person  shall  be  permitted 
to  reside  on  proclaimed  land,  except  in  bazaars,  locations,  mining  compounds  and 
such  other  places  as  the  Mining  Commissioner  may  permit  :    but 

(3)  nothing  in  this  Section  shall  apply  to  coloured  persons  in  the  employ  of  a  white 

person,  in  so  far  as  they  live  on  the  premises  where  they  are  so  employed,  or  to 
coloured  persons  who  at  the  commencement  of  this  Act  -were  lawfully  in  occupation 
of  premises." 

66.  These  provisions  gave  rise  to  a  great  deal  of  controversy,  to  which  our  attention  was 
drawn  by  Sir  Benjamin  Robertson  in  his  statement  before  referred  to.  He  pointed  out  that 
on  the  13th  May,  1908,  before  the  Bill  was  passed,  the  Under  Secretary  for  the  Colonies  was 
asked  in  the  House  of  Commons  whether  "  the  effect  of  the  proposed  new  law  will  be  to  deprive 
"  coloured  persons,  including  British  Indians,  of  the  right  which  they  now  possess  to  trade 
"  or  reside  in  mining  districts,  and  compel  them  to  remove  for  both  trade  and  residence  into 
"  compounds,  locations  and  bazaars." 

The  matter  was  referred  to  the  Transvaal  Government,  and  the  Attornej'-General,  Mr. 
Jacob  de  Villiers,  submitted  a  report  dated  the  3rd  October,  1908,  the  Act  having  been  assented 
to  by  the  Governor  of  the  Transvaal  on  the  22nd  August  and  promulgateel  on  the  2nd  Septem- 
ber,  1908.     The  Attorney -General  concludes  his  Report  as  follows  : — 

"  Before  concluding  this  report  which,  owing  to  the  importance  and  difficulties 
"  of  the  subject,  has  exceeded  the  usual  length,  the  position  of  coloureel  persons  under 
"  the  Act  calls  for  some  explanation,  especially  as  the  special  elisabilities  and  restric- 
"  tions  put  upon  these  persons  by  the  Act  has  necessitated  its  reservation  for  the 
"  special  consideration  of  His  Majesty. 

"  In  every  previous  mineral  law  of  the  Transvaal,  the  riglit  to  acquire  mining 
"  title  or  privileges  incidental  thereto  has  specially  been  withhelel  from  persons  who 
"  do  not  belong  entirely  to  European  races,  and,  certainly,  public  sentiment  in  this 
"  Colony  would  not  tolerate  a  departure  from  the  practice  of  withholding  such  a  right 
"  from  coloureel  persons.  The  Act,  therefore,  throughout  specifically  provides  for  the 
"  issue  of  prospecting  permits,  prospecting  and  diggers'  licences,  stand  licences  and 
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"  other  privileges  to  white  persons  only  ;  hut  no  right  or  privilege  which  a  coloured 
"  person  has  at  the  present  time  is  taken  away  by  the  new  Act.  Where,  howev^r^the 
"existing  law  is  not  particularly  clear  on  any  matter  regarding  the  disabilities  of 
"  coloured  persons  under  it,  and  the  obvious  intention  was  to  impose  such  disabilities, 
"  the  new  Act  endeavoiu-s  to  remove  all  possibility  of  controversy.  The  native  owner 
"  and  (x;cupier  of  land  can  therefore  dispose  of  his  mineral  rights,  but  will  not  be  able 
"  to  obtain  a  mining  title  while,  under  Sec-tion  24.  the  native  chief  and  tribe  occupy- 
"  ing  a  native  reserve  or  location  will  retain  all  the  rights  which  he  has  to-day  under 
"  Article  49  of  Law  15  of  1898.  These  rights  do  not  consist  of  a  share  in  the 
"  minerals  on  his  land  but  of  compensation  for  the  share  he  would  obtain  if  he  were 
"  a  white  pei-son. 

"  iSection  131,  which,  before  the  Bill  was  introduced  into  Parliament,  formed 
"  the  subject  of  questions  in  the  English  House  of  Commons,  and  of  despatches  from 
"  the  Secretary  of  State  to  the  Governor,  has  been  amended  in  Committee  so  as  to 
"  safeguard  any  rights  which  a  coloured  person  may  at  the  present  time  have  of 
"  occupying  land  in  mining  areas.  But,  as  a  matter  of  sound  police  and  sanitary 
■'  legislation,  the  power  to  regulate  the  residence  of  coloured  persons  in  the  populous 
"  mining  areas  of  the  VVitwatersrand  is  most  essential.  By  the  legislation  passed 
"  under  the  Crown  Colony  Administration  the  residence  of  such  persons  inside  munici- 
"  palities  is  confined  to  the  bazaars  and  locations  set  apart  by  the  Town  Councils  ; 
"  the  coloured  mine  employes  have  always  as  a  matter  of  convenience  been  housed 
"  in  special  cjuarters  provided  by  their  employers.  But  there  are  parts  of  the  Wit- 
"  watersrand  which  are  not  within  municipalities,  and  it  is  important  in  the  interests 
"  of  public  health,  morality  and  good  order  that  imauthorised  and  unsupervised 
"  congregations  of  coloured  persons — many  of  them  idlers  and  loafers — should  not 
"  be  alloM'ed  to  exist  so  as  to  be  a  danger  and  a  nuisance  to  the  community." 

67.  The  Colonial  Secretary,  in  a  telegram  dated  11th  December,  1908,  noted  the  assurance 
that  no  right  or  privilege  which  a  coloured  person  then  had  was  taken  away  by  the  new  Gold 
Law.  But  he  was  not  satisfied  that  the  new  law  might  not  "  deprive  those  coloured  persons 
"  who  have  not  actually  acquired  vested  rights  on  gold  fields  of  power  to  acquire  rights  which 
"'were  open  to  them  before  " — i.e.,  under  the  Gold  Law  of  1898  ;  and  he  asked  for  a  further 
explanation. 

On  receiving  a  further  assurance,  in  the  Governor's  telegram  dated  the  17th  December, 
1908,  that  Section  130  of  the  new  law  "carries  out  the  spirit  of  Articl°  133  of  the  Gold 
"  Law  of  1898,"  the  Secretary  of  State  replied  on  the  28th  December,  1908,  that  His  Majesty 
would  not  be  advised  to  exercise  his  power  of  disallowance.  In  conveying  this  intimation, 
he  expressly  noted  three  points  : — 

(1)  That  Section  131  (3)  safeguarded  any  rights  which  coloured  persons  might  at  that 

time  have  of  occupying  land  in  mining  areas  ; 

(2)  the  assurance  of  the  Attorney-General  that  no  right  or  privilege,  which  a  coloured 

person  had  at  that  time,  was  taken  away  ; 

(3)  that  by  the  use  of  the  words  "other  places"  in  Section    131    (1),   the  powers 

vested  in  the  Mining  Commissioner  enabled  him  in  the  future  to  exempt  coloured 
persons,  including  Asiatics  of  superior  class,  from  being  required  to  live  in  bazaars, 
locations  or  compounds. 

68.  It  is  strongly  contended,  therefore,  on  behalf  of  the  Government  of  India,  that  the 
Gold  Law  of  1908  was  assented  to  on  the  explicit  assurance  that  it  did  not  deprive  coloured 
persons,  including  Asiatics,  of  any  right  which  they  enjoyed  under  the  Gold  Law  of  1898. 
These  rights,  according  to  the  ruling  in  Khota's  case,  included  : — 

(1)  The  right  to  acquire  and  exercise  leasehold  rights  to  stands  granted  under  Section 

92  of  the  law  of   1898  ; 

(2)  the  right  to  hold  general  dealers'  licences  to  trade  on  diggings. 

It  is  further  contended  that  the  intention  of  the  Law  of  1908,  as  explained  by  the 
Attorney -General  in  his  report  dated  3rd  October,  1908,  was  not  to  restrict  Indian  trading, 
but 

(1)  to  continue  the  existing  law  which  reserved  for  white  persons  "  the  right  to  acquire 

"  mining  title  or  privileges  incidental  thereto  "  ; 

(2)  as  a  matter  of  soimd  police  and  sanitary  legislation  to  regulate  the  tesidence  of 

coloured  persons  in  the  populous  mining  areas  of  Witwatersrand,  and  more 
especially  outside  municipalities  ; 

and  that;  the  restrictions  on  the  residence  of  coloured  persons  purported  to  be  aimed,  not 
at  Indian  traders,  but  at  "  idlers  and  loafers  "  ;  and  special  powers  were  reserved  to  the 
Mining  Commissioner  to  enable  him  to  permit  i-espectable  Indians  to  reside  outside  locations. 
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(i!».  TIhto  i-j  undoubtedly  ureat  force  in  tli(>  contentioii  of  Sir  Benjamin  Rol)ertson. 
and  the  arguments  lie  advances  in  support  of  it.  It  is  clear  that  the  vested  rights,  which 
coloured  jiersons  had  ac1uall>-  acquired  on  i)i(K-laiined  land  hct'ore  the  Gold  Law  of  1908 
was  passed,  are  protected  hy  the  last  paragraph  of  Section  131  of  that  Act.  But  it  is  tlie 
wider  question,  whether  the  same  protection  is  afforded  by  that  section  to  those  wlio  had 
not  actually  acquired  such  rights  but  had  the  jiower  to  ncquin-  Ihctn,  which  unfortunately 
caused  some  misunderstanding. 

70.  In  considering  this  question  it  must  not  be  f<irgotten  tlial  the  Attorney-General's 
Report  was  written  six  months  before  tlie  judgment  in  Kliota"s  ease  was  delivered.  At  that 
time  tlie  view  held  by  the  Govennnent  was  tliat  colourcil  j)ersons  w<M-e  ])rohil)ited  by  the 
old  Gold  Law  of  1898  from  acquiring  leases  of  stands  on  proclaimed  laiul  and  holding  general 
dealers'  licences  to  trade  on  diggings.  That  was  the  contention  set  up  on  their  behalf  by 
their  Counsel  in  Khota's  case  in  the  following  year.  In  those  circumstances  the  Attorney- 
General's  statement  that  "  no  right  or  privilege  which  a  coloured  person  has  at  the  jire.sent 
"time  is  taken  away  by  the  new  Act"  becomes  intelligible;  for  Section  130  of  the  new 
Act  merely  laid  down  in  positive  terms  ^^hat,  in  his  view,  was  already  prohibited  by 
implication  in  the  repealed  Act  of  1898. 

His  further  statement  that  Section  131  of  the  Act  had  been  amended  in  Committee 
"  so  as  to  safeguard  any  rights  which  a  coloured  jicrson  may  at  the  present  time  have  of 
"  occupying  land  in  mining  areas  "  must  clearly  refer  only  to  those  coloured  persons  "  who 
"  at  the  commencement  of  the  Act  were  lawfully  in  occupation  of  premises  "  :  for  they 
are  the  only  persons  that  the  section  does  protect. 

In  the  course  of  his  judgment  in  Khota's  case  the  Chief  Justice  remarked  : — 

"Section  92  of  the  Gold  Law  of  1898  certainly  forbids  the  issue  of  a  .stand 
"  licence  to  any  but  white  persons  ;  no  coloured  man,  therefore,  can  hold  a  stand 
"  licence.  But  it  does  not  say  that  a  white  man  shall  not  let  his  stand  to  a  coloured 
"  person  ;  nor  does  it  say  that  no  coloured  person  shall  occupy  a  stand.  That  being 
"  so,  it  seems  to  me  that  neither  of  those  things  are  illegal." 

Both  those  things  are,  however,  now  specifically  made  illegal,  as  to  rights  acquired  in 
the  future,  by  Sections  130  and  131  of  the  Act  of  1908. 

71.  In  1911  a  European  named  Tamblin  was  convicted  by  the  Assistant  Re.sident  Magis- 
trate, Krugersdorp,  and  sentenced  to  a  fine  of  £2  or  ten  days'  imprisonment  under  Section 
130  of  Act  No.  35  of  1908  for  renewing  the  lease  of  a  stand  to  certain  Asiatics,  which  had 
expired  in  January,  1909.  On  appeal  the  Transvaal  Provincial  Division  of  the  Supreme 
Court  held  that  Section  77  of  Act  No.  35  of  1908,  which  provides  that  all  the  rights  and 
obligations  attaching  at  the  commencement  of  the  Act  to  a  stand  outside  a  township  and 
acquired  under  Law  13  of  1898  or  a  prior  law  should  remain  in  force,  created  an  exception 
to  Section  130  of  the  Act  and  safeguarded  all  rights  attaching  to  stands  under  any  previous 
Gold  Law.  Hence,  as  it  had.  been  held  in  Khota's  case  that  coloured  persons  could  acquire 
and  exercise  leasehold  rights  to  stands  granted  under  Section  92  of  Law  15  of  1898, 
it  followed  that  no  restriction  was  imposed  by  Act  No.  35  of  1908  on  the  letting  to  Asiatics 
of  any  stand  granted  under  the  Mining  Laws  prior  to  1908,  which  is  situated  on  proclaimed 
land  outside  a  township. 

72.  It  appears  that  in  consequence  of  the  great  dissatisfaction  caused  by  this  legislation 
amongst  the  Indian  community,  and  the  litigation  to  which  it  led.  no  steps  were  taken  by 
the  Government  to  enforce  its  provisions  ;  and  the  Revenue  Officers  continued  to  issue  to 
Indians  licences  to  trade  on  premises  on  proclaimed  land  without  discrimination. 

But  representations  and  complaints  are  said  to  have  been  made  to  the  Government 
from  time  to  time  by  various  sections  of  the  European  population,  particularly  by  the 
Municipality  of  Krugersdorp,  where  the  presence  of  Asiatic  traders  was  most  keenly  resented. 

Passive  Resistance  Movement. 

73.  Towards  the  end  of  1913  certain  disturbances  took  place  in  Natal  in  coiniection 
with  a  strike  of  Indian  labourers  in  that  Province.  The  causes  and  circumstances  of  that 
agitation  were  investigated  by  a  Commission,  of  which  Sir  William  Solomon,  K.C.S.I.,  K.C.M.G., 
was  Chairman. 

Various  grievances  were  ventilated  before  that  Commission,  but  the  strike  was  found 
to  be  imniediately  due  to  dissatisfaction  on  the  part  of  the  leaders  of  the  Indian  community 
with  the  provisions  of  the  Immigrants  Regulation  Act,  1913,  which  had  recently  been  passed 
by  the  Union  Parliament.  Although  the  actual  strike  and  the  disturbances  connected  with 
it  were  confined  to  the  Indian  labourers  in  the  coal  areas  and  the  sugar  plantations  in  Natal, 
the  agitation  was  carried  into  the  Transvaal  Province.  It  appears  from  the  Report  of  the 
Commission  that  on  the  1st  November,  1913,  a  large  crowd  of  the  strikers,  led  by  3Ir.  Ghandi 
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and  accompanied  by  their  wnves  and  children,  nnmberino^  in  all  abont  2,200,  marched  from 
the  coal  districts  of  Natal  into  the  Transvaal,  with  the  dclilx-rate  object  of  contravening 
the  Immigrants  Regulation  Act,  and  of  courting  arrest  and  imprisomnent. 

After  they  had  crossed  the  border  Mr.  Ghandi  and  the  other  leaders  were  arrested  and 
imprisoned,  the  rest  being  sent  back  by  rail  to  Natal. 

This  was  a  further  development  of  the  passive  resistance  movement  which  had  been 
initiated  some  years  earlier.  It  eventually  led  to  certain  negotiations  and  correspondence 
between  Mr.  Ghandi  and  the  Union  Government,  in  connection  with  the  status  and  rights 
of  Asiatics  in  the  Transvaal,  which  culminated  in  what  is  generally  known  as  the  Smuts- 
Ghandi  Agreement. 

Smuts-Ghandi  Agreement. 

74.  That  Agreement  is  embodied  in  two  letters  which  passed  between  Mr.  Gorges,  Secretary 
for  the  Interior,  and  Mr.  Ghandi  on  the  30th  June,  1914.  Mr.  Gorges  in  his  letter  to  Mr.  Ghandi 
deals  with  a  number  of  grievances  and  other  matters  which  had  been  discussed  between  General 
Smuts  (then  Minister  of  the  Interior)  and  Mr.  Ghandi  ;  but  these  need  not  be  here  referred 
to.  It  will  be  sufficient  to  quote  the  concluding  paragraphs  of  Mr.  Gorges'  letter  which  are 
as  follows  : — 

"  With  regard  to  the  administration  of  existing  laws,  the  Minister  desires  me 
"  to  say  that  it  always  has  been,  and  will  continue  to  be,  the  desire  of  the  Government, 
"  to  see  that  they  are  administered  in  a  just  manner  with  due  regard  to  vested  rights. 

"  In  conclusion  General  Smuts  desires  me  to  say  that  it  is,  of  course,  understood 
"  and  he  wishes  no  doubts  on  the  subject  to  remain,  that  the  placing  of  the  Indians 
"  Relief  Bill  on  the  Statute  Book  of  the  Union,  coupled  with  the  fulfilment  of  the 
"  assurances  he  is  giving  in  this  letter  in  regard  to  the  other  matters  referred  to  herein 
"  and  touched  upon  at  the  recent  interviews,  will  constitute  a  complete  and  final  settle- 
"  ment  of  the  controversy  which  has  unfortunately  existed  for  so  long,  and  will  be  unre- 
"  servedly  accepted  as  such  by  the  Indian  community." 

The  following  reply,  which  it  is  desirable  to  set  out  in  full,  was  sent  by  Mr.  Ghandi  on  the 

same  day  :—  ^ 

Cape  Town, 

30th  June,    1914. 

"  Dear  Mr.  Gorges, 

"  I  beg  to  acknowledge  receipt  of  your  letter  of  even  date  herewith  setting  forth 
"  the  substance  of  the  interview  that  General  Smuts  was  pleased,  notwithstanding 
"  many  other  pressing  calls  upon  his  time,  to  grant  me  on  Saturday  last.  I  feel  deeply 
"  grateful  for  the  patience  and  courtesy  which  the  Minister  showed  during  the  dis- 
"  cussion  of  the  several  points  submitted  by  me. 

"  The  passing  of  the  Indians  Relief  Bill  and  this  correspondence  finally  closes  the 
"passive  resistance  struggle  which  commenced  in  the  September  of  1906  and  which 
"  to  the  Indian  community  cost  much  physical  suffering  and  pecuniary  loss  and  to 
"  the  Government  much  anxious  thought  and  consideration. 

"  As  the  Minister  is  aware,  some  of  my  countrymen  have  wished  me  to  go  further. 
"  They  are  dissatisfied  that  the  trade  licences  laws  of  the  different  Provinces,  the 
"Transvaal  Gold  Law,  the  Transvaal  Townsliips  Act,  the  Transvaal  Law  3  of  1885, 
"  have  not  been  altered  so  as  to  give  them  full  rights  of  residence,  trade  and  ownership 
"  of  land.  Some  of  them  are  dissatisfied  that  full  mter-provmcial  migration  is  not 
"  permitted,  and  some  are  dissatisfied  that  on  the  marriage  question  the  Relief  Bill 
"  goes  no  further  than  it  does.  They  have  asked  me  that  all  the  above  matters 
"  might  be  included  in  the  passive  resistance  struggle.  I  have  been  unable  to  comply 
"  with  their  wishes.  Wliilst  therefore  they  have  not  been  included  in  the  programme 
"  of  passive  resistance,  it  will  not  be  denied  that  some  day  or  other  these  matters 
"  win  require  further  and  sympathetic  consideration  by  the  Government.  Complete 
"  satisfaction  cannot  be  expected  until  full  civic  rights  have  been  conceded  to  the 
"  resident  Indian  population. 

"  I  have  told  my  countrymen  that  they  will  have  to  exercise  patience  and  by 
"  all  honourable  means  at  their  disposal  educate  public  opinion  so  as  to  enable  the 
"  Government  of  the  day  to  go  further  than  the  present  correspondence  does.  I 
"  shall  hope  that  when  the  Europeans  of  South  Africa  fully  appreciate  the  fact  that 
"  now,  as  the  importation  of  indentured  labour  from  India  is  prohibited  and  as  the 
"  Immigrants  Regulation  Act  of  last  year  has  in  practice  all  but  stopped  further  free 
"  Indian  immigration,  and  that  my  countrymen  do  not  aspire  to  any  political  ambition, 
"  they,  the  Europeans,  will  see  the  justice  and  indeed  the  necessity  of  my  countrymen 
"  being  granted  the  rights  I  have  just  referred  to. 
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"  Meanwhile  if  the  generous  spirit  that  llie  Government  have  applied  to  the  treat- 
"  ment  of  the  problem  during  the  past  few  months  continues  to  be  applied  as  promised 
"in  your  letter  in  the  administration  of  the  existing  laws,  I  am  quite  certain  that  the 
"  Indian  community  througliout  the  Union  will  be  sible  (o  enjoy  some  measure  of 
"  peace  and  never  be  a  source  of  trouble  to  the  Government. 

I  am,  etc., 

(Sgd.)  M.  K.  Ghandi. 

A  week  later  the  following  further  letter  was  despatched  to  Mr.  Gorges  from  Natal  by 
Mr.  Ghandi,  on  the  eve  of  his  departure  for  India  : — 

Phoenix,  Natal, 

7th  July,   1914. 
"  Dear  Mr.  Gorges, 

"  I  have  now  got  a  moment  to  submit  my  note  on  the  Gold  Law.  As  you  know, 
"  after  maturer  consideration,  I  refrained  from  pressing  for  the  insertion  of  a  special 
"  clause  defining  '  vested  rights  '  in  connection  with  the  Gold  Law  and  Townships 
■'  Amendment  Act,  because  I  felt  that  any  definition  in  the  correspondence  might 
"  result  in  restricting  the  future  action  of  my  countrymen.  However,  so  far  as  my 
"  interpretation  of  '  vested  rights  '  is  concerned,  I  think  that  I  should  reduce  it  to 
"  writing.  General  Smuts  was  good  enough  to  say  that  he  would  endeavour  to  protect 
"  vested  rights  as  defined  by  me.  The  following  is  the  definition  I  submitted  to  Sir 
"  Benjamin  Robertson,  who,  T  understood,  submitted  it  to  Genera!  Smuts.  My  letter 
"  to  Sir  Benjamin  containing,  among  other  matters,  the  definition  is  dated  the  4th\ 
"  March,  1914  :  '  By  vested  rights  I  understand  the  right  of  an  Indian  and  his  sue-  \ 
"  '  cessors  to  live  and  trade  in  the  township  in  which  he  was  living  and  trading,  no 
"  '  matter  how  often  he  shifts  his  residence  or  business  from  place  to  place  in  the  same 
"  '  township.'  I  am  fortified  in  my  interpretation  by  the  answer  given  by  Mr.  Har- 
"  court  in  connection  with  the  matter,  in  the  House  of  Commons,  on  the  27th  June, 
"  1911  :— 

'  Complaints  against  that  legislation  (the  Gold  Law  and  Townships  Amend- 
'  ment  Act)  have  been  made  and  are  now  being  investigated  by  the  Government 
'  of  the  Union  of  South  Africa,  who  have  lately  stated  that  there  is  no  intention 
'  of  interfering  with  any  business  or  right  to  carry  on  business  acquired  and 
'  exercised   by   Indians   prior  to  the  date  of  the  legislation.' 

"  I  have  also  now  traced  the  note  by  Mi',  de  Villiers  which  I  alluded  to  in  our 
"  conversation.  It  is  contained  in  a  White  Paper  published  in  London  in  March, 
"  1912,  and  has  the  following  : — 

'  No  right  or  privilege  which  a  coloured  person  has  at  the  present  time  is 
'  taken  away  by  the  new  Act  (Act  35  of  1908).' 

And  again — 

'  Section  131,  which  before  the  Bill  was  introduced  into  Parliament,  formed 
'  the  subject  of  questions  in  the  English  House  of  Commons  and  of  despatches 
'  from  the  Secretary  of  State  to  the  Governor,  has  been  amended  in  Committee 
'  so  as  to  safeguard  any  rights  which  a  coloured  person  may  at  the  present  time 
'  have  of  occupjdng  land  in  mining  areas.' 

"  Certainly,  prior  to  the  passing  of  the  Gold  Law,  no  restrictions  were,  to  ray 
"  knowledge,  placed  upon  the  movement  or  the  trade  of  British  Indians  in  the  gold 
"  areas.  There  can  therefore  be  no  justification  for  any  restriction  now,  especially 
"  in  regard  to  those  who  are  already  settled  in  their  respective  townships. 

I  am,  etc., 

(Sgd.)  M.  K.  Ghandi, 

75.  The  definition  of  the  term  "  vested  rights  "  as  used  in  this  correspondence  has  been 
the  subject  of  much  dispute.  Before  the  Select  Committee  of  the  House  of  Assembly,  Dr. 
Krause,  on  behalf  of  the  Indian  Community,  contended  that  it  was  not  confined  to  rights 
actually  acquired  at  that  date,  but  included  the  inherent  right  appertaining  at  that  time  to  all 
Asiatics,  including  new-comers,  to  lease  and  occupy,  as  well  as  to  trade  upon,  stands  and 
premises  on  proclaimed  land  ;  which  right  they  were  not  precluded  from  exercising  by  any 
law  then  in  existence. 
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From  ilr.  01ian<li's  own  definition,  however,  as  given  in  his  letter  of  the  7lh  July.  1914, 
it  would  appear  that  no  more  wa.s  intended  than  that  the  vested  rigiits  of  those  Indians  who 
were  then  living  and  trading  in  townships,  whether  in  contravention  of  tin-  law  or  imt.  sliould 
be  respected. 

76.  As  we  have  seen,  up  to  1908  an  Asiatic  had  the  riglit,  in  accordance  witli  judicial 
decisions,  to  hire  a  stand  on  proclaimed  land  from  the  Euro])ean  licensed  holder  of  it,  and  to 
carry  on  business  upon  it.  There  was  nothing  in  the  fiold  law  of  1898  or  any  other  law  to 
prevent  his  doing  s®. 

Then  by  Section  130  of  the  Gold  Law  of  1908  Asiatics  were  iiroliibited  from  acrjuiring  a 
lease  in  respect  of  a  stand  granted  after  tlie  promulgation  of  that  Law.  Though  no  s])ecific 
mention  is  made  of  trading  rights,  the  effect  of  that  section  and  of  Section  131  is  to  preclude 
Asiatics,  amongst  other  coloured  persons,  from  exercising  such  rights  by  reason  of  their  lieing 
prohibited  from  hiring  such  stands  and  occupying  and  residing  on  them. 

The  provisions  of  the  Gold  Law  and  Townships  Act  of  1!I08  were  not  strictly  enforced, 
with  the  result  that  between  1908  and  1914  a  considerable  number  of  new  businesses  had 
been  established  by  Lidian  traders  in  several  places,  in  spite  of  the  Law. 

These  must  have  been  the  vested  rights,  unlawfully  acquired  without  iiitcrference 
from  the  Government,  which  General  Smuts  and  Mr.  Ghandi  had  in  mind  during  the  negotia- 
tions. 

77.  About  the  time  of  the  agreement  of  1914  and  thereafter  an  effective  method  of  evading 
the  rigorous  provisions  of  the  two  Acts  above  referred  to  was  brought  into  operation  by  Asiatics 
by  their  employing  the  machinery  of  the  Companies  Act  of  1909  (Transvaal). 

No  fresh  legislation  was  introduced  to  meet  the  new  situation,  probably  on  account  of 
the  difficulties  arising  from  the  Euroi^ean  War  ;  or  owing  to  a  desire,  as  has  been  suggested,  to 
place  a  liberal  interpretation  on  the  promise  made  by  General  Smuts  to  administer  existing 
laws  "  in  a  just  manner." 

Eventually  (as  will  be  seen  later)  by  Act  37  of  1919  rights  which  had  been  acquired  by 
British  Indians  before  1st  May.  1919,  were  excluded  from  the  operation  of  Sections  130  and  131 
of  the  Gold  Law  of  1908. 

78.  It  appears  that  the  terms  of  Mr.  Ghandi's  letter  of  the  7th  J^ll3^  1914,  in  which  he 
gives  his  definition  of  the  term  "  vested  rights,"  were  not  kncmai  to  the  general  body  of  Indians 
in  the  country,  or  to  the  Government  of  India,  until  it  was  disclosed  in  1919  during  the  pro- 
ceedings of  the  Select  Committee. 

The  Government  of  India  relied  upon  the  Report  of  the  Attorney-General  of  the  Trans- 
vaal, and  the  assurances  received  by  the  Secretary  of  State  before  assenting  to  the  Gold  Law 
of  1908.  for  their  contention  that  no  rights  which  Asiatics  possessed  at  that  time  were  taken 
from  them  by  that  Law.  They  had  always  understood,  therefore,  that  by  "  vested  rights  " 
General  Smuts  meant  such  rights  as  Asiatics  had  enjoyed  before  and  since  1898,  and 
still  enjoyed  in   1914. 

Thus,  from  their  point  of  view,  they  regarded  Act  37  of  1919  as  an  interference  with 
such  rights  ;  although  they  admit  that  as  far  as  General  Smuts'  promise  to  Mr.  Ghandi  is 
concerned,  it  has.  in  view  of  !Mr.  Ghandi's  own  definition,  been  more  than  fulfilled  by  extend- 
ing the  protection  to  vested  rights  which  had  been  acquired  up  to  the  1st  May,  1919. 

Formation  of  Companies  by  Asiatics. 

79.  Before  dealing  -\^ith  the  provisions  of  Act  37  of  1919  it  will  be  convenient  to  consider 
tlie  circumstances  which  brought  about  its  enactment.  After  the  Smuts-Ghkndi  agreement 
of  1914  the  Government  were  in  the  main  inclined  to  leave  the  Indian  question  in  abeyance 
during  the  period  of  the  European  war,  but  the  Indian  traders  themselves  were  by  no 
means  inactive.  They  continued  to  apply  for,  and  obtained,  new  licences  to  trade,  and  formed 
private  companies,  with  limited  liability,  for  the  purpose  of  acquiring  land  and  fixed  jjroperty, 
which  individual  Asiatics  were  debarred  by  Law  3  of  1885  from  owning.  Lender  the  Transvaal 
Companies  Act  of  1909  only  two  shareholders  are  necessary  to  form  a  private  limited  liability 

.  company.  According  to  the  plan  usually  adopted  an  Indian  trader,  who  was  in  occupation 
of  a  stand  on  which  he  carried  on  business,  formed  a  company  in  whicli  he  held  all  the  shares 
except  a  small  number  which  were  placed  in  the  name  of  an  Indian  friend  or  relative.  The 
stand  and  premises  were  then  purchased  from  the  European  owner  and  registered  in  the 
Deeds  Office  in  the  name  of  the  Company.  By  this  means  tlie  Indian  trader  to  all  intents  and 
purposes  became  the  owner  of  the  land.  It  was  obviously  an  evasion  of  the  jirovisions  of 
Liiw  3  of  1885  ;  but  it  was  declared  to  be  legal  by  the  decision  in  the  case  of  Reynolds  versus 
Oo.sthuizen,  which  was  heard  before  Mr.  Justice  Ward,  in  September,  1916,  in  the  Witwaters- 
rand  Local  Division  of  the  Supreme  Court  at  Johannesburg. 

Subsequently,  in  the  case  of  Krugersdorp  Municipal  Council  versus  Dadoo  Limited,  and 
others,  which  was  heard  before  the  Provincial  Division  of  the  Supreme  Court  at  Pretoria  in 
1919,  it  was  held  that  such  a  transaction  was  mi  frandem  hgis  and  therefore  invalid.     This; 
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deci.^iion  was,  however,  rever.sed  on  appeal  by  the  Appellate  Division  of  the  Supreme  Court  in 
June.  1920.  The  legal  position  is  now  as  laid  down  by  Mr.  Justice  Ward  in  1916,  that  there 
was  nothing  in  tlic  law  to  prevent  such  jjrivate  comiianies,  con.sisting  entirely  of  Asiatic  share- 
liolders.  from  owning  land  in  the  Transvaal. 

That  holds  good,  however,  only  in  regard  to  suc-li  companies  as  were  registered  before  1st 
May,  1919  ;  for  by  Act  37  of  1919  the  provisions  of  Law  3  of  1885,  prohibiting  the  ownership 
of  land  by  coloured  persons,  were  made  applicable,  after  that  date,  to  companies  in  which 
coloured  persons  have  a  controlling  interest. 

80.  It  was  strongly  urged  by  Jlr.  Leslie  BlackweU,  who  appeared  before  the  Commission  as 

Counsel  for  the  South  Africans'  League,  that  the  formation  of  a  number  of  such  Companies  by 
Indian  traders,  almost  immediately  after  the  conclusion  of  the  Smuts-Ghandi  agreement,  was  a 
flagrant  violation  of  the  terms  of  that  compact.  This  was  disputed  by  the  representatives 
of  the  Indian  community,  who  denied  that  there  was  anything  in  that  agreement  to  debar 
them  from  adopting  such  a  course.  They  pointed  out,  moreover,  that  similar  companies  liad 
been  formed  before  the  agreement  was  made. 

81.  The  following  return,  published  in  the  report  of  the  Select  Committee  of  the  House 
of  Assembly  in  1919.  shows  the  number  of  private  companies,  registered  under  the  Transvaal 
Companies  Act  (No.  31  of  1909)  all  the  shareholders  of  which  are  Indians  : — 


Year. 

Number  of  Companies. 

Nominal  Capital. 

1913                

1914              

1915              

1910              

1917             

191S             

1919  (31.3.19) 

3 

9 

38 

103 

91 

114 

12 

e           s.     rt. 

7,500     0     0 

13,150     0     0 

84,274     0     0 

132,255     0     0 

118,229     0     0 

113,319     7     0 

10,600  12     0 

Totals 

370 

£479,327  19     0 

82.  Tliere  is  evidence  that  one  Indian  ConiiJany  (The  Land  and  Trading  Compan}-,  Ltd.) 
obtained  transfer  of  a  stand  in  the  Township  of  Pretoria  on  the  19th  October,  1909,  soon  after 
the  passing  of  tiie  Companies  Act.  But  the  above  return  shows  that  very  few  were  registered 
before  1915.  The  marked  increase  after  that  year  is  said  to  be  due  to  the  decision  of  Mr. 
Justice  Ward  in  1916  in  the  case  of  Reynolds  vs.  Oosthuizen,  b}'  which  the  legality  of  the 
procedure  was  confirmed. 

83.  It  was  further  pointed  out  by  Indian  witnesses,  as  well  as  by  the  representative  of 
the  Government  of  India,  that,  when  defining  ''  vested  rights  "  in  his  letter  of  the  7th  July, 
1914,  Mr.  Ghandi  was  referring  to  rights  in  comiection  with  the  Gold  Law  and    Townships 

Amendment  Act  only.  The  amendment  of  these  two  Acts  was  not  an  issue  in  the  passive 
resistance  movement ;  and  they  were  regarded  as  falling  within  the  category  of  existing  laws 
which  General  Smuts  undertook  to  admuiister  "  in  a  just  maimer  and  with  due  regard  to  vested 
rights." 

There  was,  moreover,  no  reference  in  that  correspondence  to  the  question  of  the  acqiii-sition 
of  land  by  Asiatics  (either  individually  or  by  means  of  companies)  except  an  allusion 
by  Mr.  Ghandi  to  the  dissatisfaction  amongst  some  of  his  countrymen  that  Law  3  of  1885, 
amongst  others,  had  not  been  altered. 

84.  The  concluding  i^aragraph  of  Mr.  Gorges'  letter  to  Mr.  Ghaudi  certainly  indicates 
that  General  Smuts  expected  that  the  agreement  arrived  at  would  be  regarded  as  a  final 
settlement  of  Asiatic  grievances  in  the  Transvaal. 

On  the  other  hand,  it  seems  equally  clear  that  Mr.  (ihaiidi  in  his  reply  reserved  the  right  of 
his  countrymen  to  raise  at  some  future  time  the  question  of  the  amendment  of  the  various 
laws  which  he  enumerated,  so  as  to  give  them  fuU  riglits  of  residence,  trade  and  ownership 
of  land.  And  in  a  farewell  message  to  his  fellow-countrymen,  which  was  circulated  in  the 
press  thi'ough  Renter's  Agency,  he  assured  them  that  the  settlement  arrived  at  does  not  pre- 
clude them  from  agitating  "  as  has  been  made  clear  in  my  letter  to  the  Secretary  for  the  Interior 
"  of  the  30th  June,"  for  the  removal  of  other  disabilities  which  the  community  will  still  sutler 
from  under  the  Gold  Law,  Towiiships  Act  and  Law  3  of  1885  of  the  Transvaal,  and  the  Trade 
Licences  laws  of  Natal  and  the  Cape. 

85.  According  to  the  evidence  given  by  the  leaders  of  the  Indian  community  in  the  Trans- 
vaal, they  placed  the  same  interpretation  on  the  Smuts-Ghandi  agi-eement  as  the  Government 
of  India  did.     For  that  reason  they  continued  to  apply  for  new  trading  licences,  and  to  acquire 
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fresli  leaseholds  on  proclaimed  laud  as  before.  New  licences  were  not  refused  to  them,  and 
they  met  with  no  interference  from  the  Government  in  respect  of  their  leaseholds,  or  their 
acquisition  of  land  by  means  of  private  companies. 

86.  In  the  case  of  Krugersdorp  Municipal  Council  versus  Dadoo,  Limited,  the  Appellate 
Division  affirmed  the  legality  of  the  oivnership  of  fixed  property  by  the  company.  The  legality 
of  the  occupation  of  the  land  by  Dadoo  himself,  as  representative  of  the  Company,  was  not  in 
question.  But  in  the  previous  case  of  Johannesburg  Municipal  Council  versus  Madrassa 
Anjuman  Islamia,  which  was  an  appeal  to  the  same  Court  from  the  Transvaal  Provincial 
Division  in  August,  1919,  it  was  held  that  a  Company  is  incapable  of  being  physically  present 
at  any  place  and  could  not  "  occupy  "  a  stand  ;  and  that  the  stand  in  question,  therefore,  was 
occupied  by  the  employees  of  the  company  within  the  meaning  of  the  statutory  conditions. 
Such  occupation,  the  employees  being  all  Asiatics,  was  accordingly  declared  illegal.  That  was 
a  case  under  Section  4  of  the  Vrededorp  Stands  Act  (No.  27  of  1907)  which  contained  conditions 
similar  to  those  of  Section  130  of  the  Gold  Law  of  1908,  prohibiting  the  owner  of  the  stand 
from  permitting  an  Asiatic  or  coloured  person  to  reside  on  or  occupy  the  stand  or  any  part 
thereof.     The  decision  is  said  to  be  under  appeal  to  the  Privy  Council. 

The  question  is,  however,  of  little  importance  in  present  circumstances  ;  for  ownership 
of  fixed  property  by  such  companies  is  now  prohibited  as  from  the  1st  May,  1919  ;  and  in  the 
case  of  those  Companies  which  had  acquired  property  upon  proclaimed  land  before  that 
date,  the  Indian  trader  who  formed  the  Company  had  invariably  occupied,  and  conducted 
his  business  upon,  the  stand  for  some  time  previously.  Presumably,  therefore,  he  would  be 
protected  as  regards  his  future  occupation  of  it,  in  his  capacity  as  the  representative  or  employee 
otthe  Company,  by  Section  one  of  Act  37  of  1919. 

Petition  to  Parliament — Select  Committee — -Act  37  of  1919. 

87.  Early  in  1919,  the  war  having  now  been  concluded,  the  patience  of  the  Ivrugersdorp 
Municipal  Council  apparently  became  exhausted.  Finding  that  the  Government  paid  no 
heed  to  their  repeated  requests  that  the  continued  encroachment  of  Asiatic  traders  in  their 
Township  should  be  arrested,  they  decided  to  "  step  into  the  breach  "  themselves.  They 
accordingly  applied  for,  and  obtained,  an  interdict  from  the  Supreme  Court  at  Pretoria  in 
January,  1919,  restraining  Messrs.  T.  W.  Beckett  and  Company  from  permitting  the  residence 
of  certain  Indians  on  a  stand  in  Krugersdorp,  which  had  been  leased  by  that  firm  to  an  Indian 
tailor,  and  was  at  the  time  occupied  by  him  and  several  other  Indians. 

The  application,  which  was  based  on  Section  130  of  the  Gold  Law  of  1908,  was  not  opposed 
by  Messrs  Beckett  and  Co.,  and  no  notice  of  it  was  given  to  the  Indians,  who  did  not  appear 
at  the  hearing. 

This  action  on  the  part  of  the  Krugersdorp  Municipality  caused  great  consternation 
amongst  the  Indian  community  on  the  Rand,  and  induced  them  to  send  a  petition  for  relief 
to  Parliament,  which  resulted  in  the  appointment  of  the  Select  Committee  during  the  Session 
of  1919. 

88.  The  petition,  which  was  signed  by  membsrs  of  the  Committee  of  the  Transvaal  British 
Indian  Association,  and  by  the  Chairman  of  the  Krugersdorp  branch  of  that  Association,  was, 
referred  to  the  Select  Committee  by  the  House  of  Assembly.  It  complained,  inter  alia,  of 
certain  disabilities  which  had  been  imposed  on  the  British  Indian  community  in  the  Trans- 
vaal, in  respect  of  the  application  of  Sections  130  and  131  of  the  Gold  Law  of  1908. 

At  the  same  time  the  Committee  were  instructed  to  take  evidence  and  report  on  the 
alleged  evasions  by  Asiatics  of  Law  3  of  1885  of  the  Transvaal,  by  means  of  forming  them- 
selves into  limited  liability  companies. 

The  evidence  taken  by  the  Select  Committee  was,  together  with  their  Report,  placed 
at  our  disposal  ;  and  most  of  the  witnesses  who  were  examined  by  the  Committee  gave  supple- 
mentary evidence  before  the  Commission. 

89.  The  Select  Committee  in  their  Report  recommended  : — 

(a)  that  the  vested  rights  of  Indians  who  were  carrying  on  business  in  proclaimed 

mining  areas  in  June,  1914,  should  be  respected.  ~ 
(&)  That  the  vested  rights  of  Indians  who  since  that  date  obtained  trading  licences  and 

are  carrying  on  business  on  such  areas  should  also  be  respected  ; 

(c)  that  Indians  should  have  the  right  to  transfer  and  make  over  their  existing  businesses 

to  other  Indians  legally  residing  in  the  Transvaal  ; 

(d)  that  steps  should  immediately  be  taken  to  render  it  impossible  for  any  Indian  or 

Asiatic  in  future  to  obtain  a  trading  licence  for  a  new  business — ^in  other  words, 
that  whilst  existing  rights  should  be  recognised  and  protected,  and  where  necessary 
validated  and  legalized,  no  further  obtaining  of  trading  Ucences  (save  and  except 
as  renewals  of  existing  licences),  or  opening  of  new  businesses  by  Indians  or 
Asiatics  should  be  allowed. 
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The  Coniinittee  further  expressed  the  oj)iiuon  tlial  legislation  should  immediately  be  in- 
troduced for  the  purpose  of  amending  Law  3  of  1885  in  sueh  manner  a.'^  to  apply  the 
prohibition  contained  in  tliat  Law,  against  the  owning  of  fixed  property  by  coloured  persons, 
to  companies  in  which  Asiatics  have  the  controlling  int(>rest  ;  and  that  it  be  rendered  impos- 
sible for  prohibited  individuals  to  acquire  landed  property  by  means  of  forming  and  register- 
ing a  limited  liabilit}'  company. 

A  draft  Bill,  embodying  tho.se  recommendations,  was  attached  to  the  Report  by  the 
Committee.  That  Bill,  with  some  additions  and  alterations,  was  finall}'  jja.s.sed  by  the  Legis- 
lature as  Act  No.  37  of  1919. 

90.  The  Act  contains  only  two  Sections.     The  first  Section  reads  as  follows  : — 

Those  provisions  of  Sections  130  and  131  of  Act  No.  35  of  1908  (Transvaal)  which 
relate  to  the  residence  on  or  occupation  of.ground  held  under  a  stand  licence  on  j)roelaimed 
land  by  coloured  persons  and  any  provisions  similar  thereto  (H)nlained  in  the  condi- 
tions of  any  deed  of  grant  or  freeliold  title  in  a  Government  Tt)wnsiiij)  (as  defined  in 
Act  34  of  1908,  Transvaal)  issued  under  the  last  mentioned  Act  shall  not   apply  : — 

(a)  to  any  British  Indian  who  on  the  first  day  of  May,  1919,  was,  under  tJie  authority 

of  a  trading  licence  lawfully  issued,  carrying  on  Ijusiness  on  proclaimed  ground  (jr 
on  any  stand  or  lot  in  such  township,,  or  to  the  lawful  successor  in  title  of  any 
such  Indian  in  respect  of  such  business  ;  or 

(b)  to  any  person  bona  fide  in  the  employment  of  such  a  British  Indian  or  his  successor 

in  title, 

so  long  as  such  British  Indian  or  successor  in  title  continues  so  to  carry  on  business  on 
the  same  ground  or  stand  or  lot  on  which  or  on  any  other  ground  or  stand  or  lot  in  the 
same  township  in  which  it  was  being  carried  on  on  the  first  day  of  May,  1919  ;  provided 
that  nothing  in  this  Section  shall  be  construed  as  abrogating  any  exceptions  contained  in 
the  said  sections  130  and  131  or  in  the  conditions  aforesaid. 

The  second  Section  jorovides  that  in  future  the  provisions  of  Law  3  of  1885  (Transvaal) 
which  prohibits  Asiatics  from  owning  fixed  property  in  the  Transvaal  shall  be  construed  as 
also  prohibiting 

(a)  any  registration  of  a  mortgage  over  fixed  proj^erty  in  favour  of  an  Asiatic,  other- 
wise than  as  security  for  a  bona  fide  loan  or  investment  in  the  ordinary  course  of 
business  ; 

(6)  the  owiiership  of  fixed  property  by  companies  in  which  one  or  more  Asiatics  have 
a  controlling  interest  ; 

(c)  the  registration  of  a  mortgage  over  fixed  property  in  favour  of  such  a  company, 

otherwise  than  as  security  as  aforesaid. 

It  further  enacts  that  the  provisions  of  this  section  shall  apply  as  from  the  1st  May,  1919, 
provided  that,  in  respect  of  any  fixed  property  acquired  by  any  such  company  before  that  date, 
the  aforesaid  provisions  of  Law  3  of  1885  shall  be  construed  as  if  this  Act  had  not  been  passed. 

That  proviso  left  open  the  question,  then  pending  the  decision  of  the  Courts,  of  the  legality 
of  the  acquisition  of  fixed  property  hitherto  by  Companies  controlled  by  Asiatics. 

91.  This  legislation  gave  as  little  satisfaction,  and  caused  as  much  disquietude,  amongst 
the  Indian  community  in  the  Transvaal,  as  amongst  their  European  opponents.  The  latter 
consider  that  it  is  not  sufficiently  drastic  and  makes  unjustifiable  concessions  to  Asiatics 
who  had  systematically  evaded  and  violated  the  laws  of  the  country  in  the  past ;  while  the 
former  complain  that,  in  response  to  their  appeal  to  Parliament  for  relief  from  their  existing 
disabilities,  furtlier  restrictions  affecting  their  rights  have  been  imposed  upon  them. 

Early  in  September,  1919,  soon  after  the  promulgation  of  the  Act,  a  Congress  was  held 
in  Pretoria  "  under  the  auspices  of  the  Anti-Asiatic  League,  for  the  purpose  of  submitting 
resolutions  upon  the  Asiatic  menace  and  forming  an  organisation  to  combat  it."  According 
to  the  report  of  the  proceedings,  it  was  attended  by  delegates  from  a  large  number  of  towns 
and  districts  of  the  Transvaal,  including  representatives  of  26  Municipalities,  30  Chambers 
of  Commerce,  9  Agricultural  Societies,  12  Churches  and  40  Unions  and  other  bodies.  Resolu- 
tions were  passed  emphasizing  the  serious  menace  to  the  economic  and  social  welfare  of  the 
inhabitants  of  the  Transvaal  occasioned  by  the  continued  encroachment  of  Asiatics,  and 
urging  the  stringent  application  of  all  legal  restrictions  against  such  encroachment  in  the 
future. 

At  this  Congress  the  "  South  Africans'  League,"  frankly  stated  to  be  anti-Asiatie  in 
character,  was  instituted  and  arrangements  have  since  been  made  for  the  formation  of  branches 
of  the  League  in  almost  every  town  in  the  Transvaal. 

Tlie  Chairman  of  the  League  is  Mr.  L.  J.  Phillips,  an  attorney  practising  at  Krugersdorp. 
That  gentleman  presided  at  the  Cone;ress  and  delivered  the  opening  address.     He  was  also 

[U.G.  4— '21.] 


84 

tlif  })riiui]ial  wiliic.--^  nprcsi'iit  iiig  the  Li'ague  bet'ori'  the  Commission.  Having  actt'd  as  legal 
adviser  to  the  Kiugers(loi|)  .Mimiei})al  Council  foi'  some  years  he  is  thoi'oughl\'  conversant 
with  the  various  aspects  of  the  (juestion.  But  at  all  the  towns  in  the  Transvaal  where  evidence 
was  taken,  witnesses  representing  branches  of  the  League  were  examined.  In  fact,  the  pro- 
ceedings of  the  Commission  at  times  a.ssumed  the  character  of  a  pontcst  between  two  o])posing 
parties,  with  the  sui)})orters  o1  the  South  Africans'  League  oil  one  side  and  the  leaders  of 
the  Indian  comnninity  on  the  other.  At  the  same  time  a  great  deal  of  \aluable  evidence  was 
received  from  independent  witnesses  on  both  sides  \\ho  tendered  their  evidence  voluntarily 
and  were  not  connected  \\H\\  ;iny  associatitui  or  interest. 

Position  of  -Asiatics  -regarding  Ownership  of  Land  and  Trading  Eights. 

^^         ^      -^^-*^ 

92.  To  define  in  exact  and  exhaustive  terms  the  present  ))osition  of  Asiatics  regarding 

ownership  of  land  and  trading  rights  in  tJie  'J'rans\aal  as  laid  down  by  legislation  and  decisions 
of  the  Courts  is  by  no  means  easy.  The  following  brief  summary  is,  however,  submitted  for 
purposes  of  reference  : — 

Generally  in  the  Province  Outside  Public  Diggings. 
(After  the  promulgation  of  Act  37  of   1919). 

(1)  They  cannot  o\\n  fixed  property  anyA\here  in  the  Province,  either  directly 
or  indirectly,  i.e.  through  nonn'nal  trustees  or  limited  liability  companies,  except  in 
such  localities  as  the  Government  may  for  sanitary  reasons  assign  to  tliem  for  |)urposes 
of  residence. 

(2)  They  can  acquire  leasehold  rights  with  respect  to  fixed  property. 
(15)  They  can  obtain  general  dealers  licences  to  trade  anywhere. 

Inside  Public  Diggings  Proclaimed  under  the    Gold  Laws. 
(After  the  promulgation  of  Acts  34  and  35  of  1908  and  Act  37  of  1919.) 

(1)  They  cannot  own  fixed  property,  including  stands  inside  and  outside  townships 
directly  or  indirectl}'.  i.e.  through  nominal  trustees  or  limited  liability  companies, 
anywhere  within  a  puljlic  digging  except  in  such  localities  as  the  Government  may 
for  sanitary  reasons  assign  to  them  for  the  purposes  of  residence. 

(2)  They  can  continue  to  acquire  leases  with  respect  to  stands  outside  townships 
which  have  been  granted  under  the  Mining  LaA^•s  jJi'ior  to   1908. 

(3)  They  cannot  acquire  leases  in  respect  to  stands  outside  townships  gianted 
after  the  Gold  Law  of  1908  came  into  force. 

(4)  They  cannot  acquire  leases  with  respect  to  stands  inside  townships  whether 
noA\  lield  under  the  Gold  Law  title  or  under  a  title  converted  into  freehold  under  the 
Townships  Act  No.  34  of   1908. 

(5)  They  can  obtain  trading  licences  to  carry  on  a  trade  on  any  of  the  stands 
mentioned  in  (2)  and  (6),  but  not  in  respect  of  (3)  and  (4). 

(6)  Under  the  provisions,  respectively,  of  Section  77  and  sub-section  (3)  of  Section 
131  of  the  Gold  Law  of  1908.  they  are  safeguarded  in  the  rights  they  acquired  with 
respect  to  stands  inside  and  outside  townshi])s  prior  to  the  passage  of  that  law. 

(7)  Asiatics  who  on  the  1st  May,  1919  were  carrying  on  a  duly  licensed  business 
on  proclaimed  land,  or  in  townships,  are  exempted  from  the  above  disabilities  as  to 
trade  ;  they,  and  their  bona  fide  Asiatics  emjjloyees,  as  well  as  their  successors  in  title, 
are  left  undisturbed  in  their  businesses,  so  long  as  tlie  latter  are  confined  to  the  same 
township  in  which  they  were  being  conducted  at  that  date. 

In  addition  to  the  foregoing,  rights  to  fixed  property  throughout  the  Province  which 
were  acquired  by  Asiatics  by  means  of  forming  companies  before  the  1st  May,  1919  are 
protected  and  iK)t  interfered  with. 

Asiatic  Populaxiqs- 

93.  There  seems  to  be  a  strong  and  witlespread  impression  throughout  the  Transvaal, 
particularly  in  the  country  districts,  that  the  number  of  Indians  in  the  Province  has  greatly 
increased  during  recent  years,  and  fears  are  entertained  that  the  influx  is  still  continuing. 

But  a  careful  consideration  of  the  evidence  tends  to  show  that  there  are  no  solid  grounds 
for  those  fears.  According  to  available  statistics  and  other  sources  of  evidence  tlie  Asiatic 
population  of  khe  Transvaal  has  apparently  remained  m.Qrc  ox'-kaa  stationary  since  the 
Census  of  1911  was  taken.  It  certainly  has  not  increased  to  aii^alartnifig'extent,  as  is  generaUy 
supposed.  This  would  be  owing  partly  to  the  fact  that  until  comparatively  recently  few 
Indians  had  their  wives  in  this  country,  and  partly  to  the  number  of  departures  for  India 
from  time  to  time,  which  would  counterbalance  the  natural  increase  of  the  population. 
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Furthfi-  imniigratioii  ui  Asiatics  inlo  llic  I'liion  lias  now  \)vv\\  cfTcctualiy  stopped  by 
tile  i'cluca(ii)ii  test  and  otlior  proliihitixc  ]>r(>visi(ms  of  tlio  lininigrants  Regulation  Act,  No. 
22  of   1913,  wliiiii  eoiisolidates  all  the  Inmiigiation  Acts  of  the  various  Provinces. 

94.  It  is  no  doul)t  trui'  that,  since  the  passing  of  that  Act,  in  addition  tf)  tiic  \vi\cs  of 
Indians  domiciled  in  the  Union  ^^  ho  have  been  admitted  into  the  country  under  its  jirovisions. 
a  certain  number  of  Indians  have  made  their  way  into  the  Union  liy  illicit  nu-ans.  But 
the  number  has  hitely  been  very  much  diminished,  owing  to  increased  police  supervision 
and  greater  vigilance  on  the  part  of  the  Immigration  Department  ;  and  we  have  the  assurance 
of  responsible  ollicials  that  there  is  practically  no  leakage  into  the  Transvaal  at  the  present 
time.  That  has,  moreover,  been  confirmed  by  special  enquiries  made  by  a  sub-committee 
of  the  Commission. 

It  might  occasionally  happen  that  an  Indian  youth,  inidcr  the  age  of  sixteen  years,  is 
smuggled  into  the  Union  on  the  false  representation  that  he  is  the  son  of  a  father  lawfully 
domiciled  in  it,  or  that  an  unusually  venturesome  Indian  adult  might  succeed  in  escaping 
the  vigilance  of  the  Police  and  cross  the  border  from  Portuguese  territory.  But  the  risk 
is  very  great,  and  the  number  of  such  cases  must  consequently  be  negligible. 

As  was  pointed  out  by  the  Acting  Principal  Immigration  Officer  of  the  Transvaal, 
the  life  of  such  a  man  in  that  Province  would  bo  intolerable.  Having  entered  the  Province 
unlawfully,  he  cannot  obtain  the  certificate  of  registration  which  all  Asiatics  must  have. 
He  caimot  therefore  obtain  a  licence  to  trade,  even  as  a  hawker,  or  be  openly  employed  as 
an  assistant  to  a  licensed  trader.  He  lives  in  constant  fear  of  being  called  upon  by  the  Police 
or  Shop  Inspector  to  produce  his  registration  certificate,  failing  which  he  can  l)e  expelled 
from  the  Province.  He  is,  moreover,  always  at  the  mercy  of  his  compatriots  and  acquaint- 
ances who,  in  consequence  of  some  quarrel,  may  at  any  time  give  informati(;n  concerning 
him  to  the  authorities.  It  is  not  likely,  therefore,  that  the  danger  attending  such  a  surrep- 
titious and  unlawful  entry  into  the  Transvaal  in  present  circumstances  would  be  faced  by 
a  member  of  the  trading  class  ;  although  an  Indian  of  the  coolie  type,  content  to  lead  a 
life  of  obscurity  in  the  slums,  may  occasionally  make  the  attempt. 

95.  The  more  probable  explanations  of  the  increase  of  Indian  shops  in  the  country 
towns  are,  firstly,  that  some  of  the  successful  Asiatic  traders  in  large  centres  like  Johannes- 
biu'g  have  opened  branches  in  them,  and,  secondly,  that  Indian  shop  assistants,  who  have 
for  some  years  been  employed  in  business  in  one  of  the  larger  centres,  and  have  thus  acquired 
considerable  knowledge  of  the  trade,  often  migrate  to  one  of  the  smaller  towns  in  the 
country,  where  they  commence  business  on  their  own  account  on  a  limited  scale.  In  this 
manner  the  number  of  Indian  traders  in  those  towns  would  gradually  he  increased  without 
effecting  a  corresponding  increase  in  the  total  Asiatic  population  of  the  Province. 

96.  As  however  there  seems  to  be  a  great  deal  of  misajjprehension  as  to  the  actual  Asiatic 
population  of  the  Transvaal,  it  may  be  advisable  to  discuss  such  figm-es  upon  the  subject 
as  could  be  obtained. 

The  Census  figures  are  : — 


Asiatic  Males. 

Asiatic  Females. 

9,799 
9,018 

1,522 
2,054 

April  17,   1904 

May  7,  1911 

In  the  Transvaal  ail  male  Asiatics  over  the  age  of  sixteen  must  be  registered,  and  tho.se 
under  that  age  and  over  eight  years  may  be  so  registered.  The  Transvaal  Asiatic  Registration 
Certificate  is  a  valuable  document  to  its  holder,  for  in  terms  of  the  law  it  is  accepted  as  con- 
clusive evidence  that  the  lawful  holder  thereof  is  entitled  to  reside  in  the  Transvaal  ;  and  it 
is  certain  that  the  Asiatic  traders,  at  any  rate,  register  practically  all  their  children  over  the 
age  of  eight  years  in  order  to  safeguard  the  rights  of  the  latter.  In  fact,  children  are  brought 
from  India  specially  for  that  purpose  and  returned  innnediately  after  registration.  Females 
are  not  registered. 

Under  this  system  the  registrations  from  1st  July,  1907,  to  31st  December,  1919,  were  : — 

Indians         13,182 

Chinese         . .          . .          . .          . .          . .          . .  1 ,345 

Japanese      . .          . .          . .          . .          . .          . .  3 

Other  Asiatic  races           . .          . .          . .          . .  94 

14,624 
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Arrivuls. 

Departures. 

Net  Decrease. 

594 

1,019 

.  .  •       425 

1,065 

1,359 

294 
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The  Director  of  Census  maintains  a  card  record  of  migration  of  all  persons,  and  the  follow- 
ing figures  relating  to  all  Transvaal  Asiatics  show  a  yearly  decrease  : — 

Year. 

1918  

1919  

Owing  to  many  females  remaining  in  India,  while  tht-  majority  of  males  are  in  South 
Africa,  the  normal  birth  rate  is  reduced.  The  population  is  further  diminished  by  the  drift 
back  to  India.  It  was  probably  for  these  reasons  that  between  the  Census  of  1904  and  that 
of  1911  there  was  a  decrease  in  the  total  male  population. 

From  1st  July,  1907,  to  7th  May,  1911,  (the  Census  date)  10,339  Asiatic  males  had  been 
registered,  but  only  9,018  males  were  found  wlien  the  1911  Census  was  taken,  showing  a  loss 
of  1,321  or  roughly  12^  per  cent ;  and  if  the  same  percentage  of  loss  is  taken  on  the  14,624 
registrations  to  31st  December,  1919,  it  will  be  seen  that  according  to  this  basis  of  computation 
there  cannot  be  more  than  12,800  male  Asiatics  (including  Chinese)  entitled  to  be  in  the 
Transvaal,  but  many  ef  these  would  be  absent  in  India  at  any  given  time. 

The  general  conclusion  of  the  Immigration  Department,  with  which  we  concur,  is  that 
the  1921  Census  will  show  that  there  has  been  no  material  increase  in  the  number  of  male 
Indians  in  the  Transvaal  since  1911. 


Asiatic  Trading  Licences  in  Certain  Districts. 

97.  We  were  unable  to  obtain  details  of  the  number  of  trading  licences  issued  to  Asiatics 
in  all  the  various  districts  of  the  Transvaal,  but  after  concluding  the  evidence  we  deputed 
one  of  our  members,  Mr.  H.  J.  Hofmeyr,  to  visit  some  of  the  towns  in  the  Transvaal,  in  which 
the  Asiatic  population  is  said  to  have  increased  greatly  during  recent  years,  in  order  to  investi- 
gate the  local  conditions  more  closely.  It  appears  from  his  investigations  that  in  some  cases 
the  evidence  given  by  the  witnesses  from  those  towns,  as  to  the  number  of  traders  and  other 
details,  was  erroneous  and  misleading.  This  was  doubtless  unintentional,  and  due  to  insufficient 
enquiry  or  exaggeration  of  estimates  in  cases  where  accurate  information  was  not  readily 
available. 

Knigersdorp. 

98.  The  Krugersdorp  Chamber  of  Commerce  through  its  Vice-President  stated  that  there 
were  139  Asiatic  trading  licences  in  existence  in  the  Krugersdorp  Municipal  area  in  April,  1920, 
and  that  there  had  been  an  increase  of  at  least  125  licences  since  1902. 

The  Chairman  of  the  South  Africans'  League  said  : — 

"  There  are  5  European  grocers'  licences  carried  on  in  Krugersdorp  against  27 
"  Indian  grocers'  licences,"  and  in  the  statement  submitted  to  the  Select  Committee 
"  (page  xxi — S.C.  11 — '19)  it  is  stated  "  that  witliin  tlie  Krugersdorp  magisterial  area 
"  there  are  being  exercised  at  the  present  time  ninety-three  (93)  general  dealers'  licences." 

On  investigation  it  was  found  that  the  total  number  of  Indian  shops  in  Krugersdorp 
and  Burghershoop,  a  suburb,  was  actually  as  follows  : — 


General  Dealers  with  Grocers'  Licences 

Soft  Goods  Shops 

Tailors 

Shoemaker 

Butcher 

Cycle  Dealer    . .  . .  . .  . . 

Barbers 
Laundries 


Krugersdorp 

and 
Luipaardsvlei. 

Burghershoop 

and  District 

Township. 

6 

4 

1 

4 

2 

1 

— 

1 

1 

— 

— 

2 



2 

11 


13 


There  are  also  two  or  three  Chinese  shops  which  were  not  inspected. 

The  three  statements  referred  to  do  not  agree,  and  it  is  difficult  from  the  returns  sub- 
mitted by  the  Chamber  of  Commerce  to  ascertain  how  their  total  of  139  Asiatic  Trading 
Licences  is  arrived  at.    According  to  a  schedule  of  occupations  of  the  Asiatic  population  of 
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Krugersdorp  and  Burghershoop  a,s  at  31st  March,   1919,  submitted  by  the   Chamber,  the 


Krugersdorp  and  Burghers 
following  details  are  given 


Ha\\kers  and  Pedlars 

Grocers  and  General  Dealers 

General  Dealers,  Soft  Goods 

Shoemakers 

Barbers 

Tailors  and  Assistants 

Bag  and  Bottle  Dealers 

Fruit  Dealers 

Cycle  Dealers 

Butchers 

Laundrymen    . . 

Trades       . . 


Shop  Assistants 
Cooks  and  Chefs 
Waiters 
Clerks    .. 
Property  Owners 
Gardeners 
Brickmakers    . . 
Housewives 
Children 


Krugersdorp 

and 

Luiijanrdsvloi. 

18 

BurRliershoop 

and  District 

Township. 

21 

13 

14 

1 
1 

1 

4 

1 

5 

1 

2 

— 

4 
1 

— 

•                        " 

I 
10 

46 

52 

23 

11 

7 
1 
3 

"  — 

__ 

2 

— 

1 

6 

•      . 

1 

12 

15 

26 

36 

121 


121 


In  examining  these  figures  it  must  be  borne  in  mind  (a)  that  tlie  full  number  of  holders 
of  trading  licences  must  in  any  event  be  below  98  (46  plus  52),  inasmuch  as  certain  tailors' 
assistants  have  been  included  ;  (b)  that  a  number  of  traders  do  not  carry  on  business  by 
themselves,  but  are  associated  with  others  in  partnership  ;  (c)  that  the  general  dealers,  grocers 
and  dealers  in  soft  goods  number  only  32.  We  are  accordingly  satisfied  that  the  information 
obtained  by  us  on  investigation  is  correct  and  that  the  figures  supplied  by  the  Chamber  of 
Commerce  under  this  head  are  inflated  and  unreliable. 

99.  It  was  found  .that  in  Krugersdorp  one  new  Indian  shop  had  been  opened  since  1914, 
and  that  an  Indian  tailor  had  opened  in  premises  previously  occupied  by  an  Indian  general 
storekeeper.  In  Burghershoop  six  new  Indian  shops  (one  general  dealer,  three  soft  goods,  one 
barber  and  one  laundry)  had  been  opened.  Against  these  new  Indian  shops  which  have  been 
opened  a  list  of  23  Indian  shops  which  have  closed  since  1902  has  been  supplied  on  behalf 
of  the  Indian  community.    Five  of  these  have  been  closed  down  since  1914. 

It  was  also  stated  by  the  Krugersdorp  Chamber  of  Commerce  that,  since  1902,  34  Europeans 
in  various  trades  had  to  close  down  their  businesses  on  account  of  Asiatic  competition.  This 
statement  could  not  be  investigated,  but  its  accuracy  seems  doubtful  in  view  of  the  fact  that 
there  are  at  present  not  more  than  24  Indian  businesses  in  Krugersdorp  and  Burghershoop. 

Johannesburg. 

100.  The  Chairman  of  the  South  Africans'  League  stated  : — 

"  You  have  now  to  the  best  of  my  belief  well  over  4,000  Asiatic  licences  of  various 
"  sorts  in  Johannesburg,  that  is  from  the  hawker  and  pedlar  up  to  your  wholesale 
"  trader." 

It  is  not  clear  whether  Mr.  Phillips  referred  to  the  Magisterial  District  of  Johannesburg 
or  confined  himself  to  the  Municipality  only. 

The  Magisterial  district  of  Johannesburg  extends  from  the  boundary  of  the  Krugersdorp 
district  on  the  west  to  the  Germiston  district  on  the  east,  and  from  the  boundary  of  the  Pretoria 
district  on  the  north  to  the  boundaries  of  the  Heidelberg  and  Vereeniging  districts  on  the 
south,  and  it  includes  the  Municipality  of  Johannesburg. 

The  figures  supplied  by  the  Receiver  of  Revenue,  Johannesburg,  show  that  in  1919,  7,165 
general  dealers'  licences  were  issued  in  that  Magisterial  area.  Of  that  number  1,430  represented 
Asiatic  general  dealers'  licences,  28  hawkers'  and  14  pedlars'.  The  7,165  include  renewals  as  well 
as  new  licences.    In  1919  the  figures  were  high,  owing  to  the  rush  by  Asiatics  for  new  licences, 
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ill  anticipation  of  possible  alteration  of  the  licensing  lavA-  restricting  their  trading  rights.    Many 
of  these  new  licences  were,  however,  not  nsed. 

In  addition  to  the  above,  the  Licences  OlHcer  for  the  Municipality  of  Johannesburg 
issued  815  trading  licences  to  Asiatics  in  1919,  viz.: — 

28   l<]at'ing    houses. 

2  Asiatic   eating  houses. 

1  Tea  room. 

1  Dairy. 
49  Laundries. 

7  places   of   public   entertainment. 
41  cab  drivers  and  cartage  contractors. 
086  hawkers. 

815 

The  hawkers  are  mainly  Indians.  Approximately,  therefore,  about  2,000  trading  licences 
of  all  classes  (storekeepers  and  street  traders)  were  issued  in  1919  to  Indians  and  Chinese  iii 
the  Johannesburg  Magisterial  Area.  It  is  therefore  obvious  that  the  statement  above  quoted 
by  the  Chaii'num  of  the  League  is  an  exaggeration. 

Zeerusl. 

101.  It  was  stated  in  evidence  that  there  were  two  white  traders  remaining  in  the  town 
of  Zeerust,  and  that  A^siatics  constitute  the  rest. 

The  fact  is  that  there  are  eleven  Indian  shops  in  Zeerust  (seven  general  dealers  and  four 
fruit  shops).  These  shops  are  practically  all  in  Church  Street — the  only  business  street  in  the 
town — and  interspersed  among  the  European  shops. 

Four  Eiu-opean  and  two  new  Indian  businesses  have  been  opened  in  Zeerust  since  1914. 

In  twenty  j'ears  four  European  businesses  have  closed  down,  Init  there  is  no  evidence 
that  they  closed  on  account  of  Asiatic  competition.  On  the  other  hand  one  business  closed 
down  owing  to  the  retirement  of  the  owner,  and  two  of  his  assistants  commenced  business 
operations  on  their  own  account  and  are  said  to  be  doing  well. 

31  iddelbiirg . 

102.  Representatives  from  the  Municipal  Council  of  Middelburg  stated  "in  1909-1910, 
"  before  the  general  influx  of  Indians  into  Church  Street,  this  was  the  premier  business  street  .  .  . 
"  Gradually  the  Indians  worked  their  way  into  Church  Street  until  only  a  few  whites  remained 
"  on  the  premises  facing  the  square."  On  investigation  it  docs  not  appear  that  this  statement 
exactly  represents  the  position.  Church  Street  was  formerly  the  most  important  street  be- 
cause it  was  the  coach  road  and  it  was  near  to  the  old  cantonment.  But,  subsequently,  «hen 
the  Railway  was  opened  the  centre  of  trade  gravitated  to  Market  and  Long  Streets. 

There  are  eighteen  general  dealers  having  twenty-three  shops,  three  fruiterers,  two  cycle 
dealers  and  one  shoemaker  of  Indian  descent  ;  but  only  two  general  dealers  have  any  con- 
siderable European  trade.     The  others  have  practically  cjuly  native  trade. 

103.  The  anti-Asiatic  feeling  at  Middelburg  seems  to  have  been  largely  aroused  by  the 
fine  premises  erected  b}^  one  of  the  Indian  general  dealers  in  Long  Street,  but  there  appears  to 
have  been  a  considerable  increase  in  the  number  of  Indian  shops  in  recent  years.  This  is 
ascribed  to  the  general  development  of  the  district  and,  in  particular,  to  the  expansion  of  native 
trade  which  the  Indians  have  worked  up,  and  to  which  they  chiefly  devote  themselves.  Further 
expansion,  however,  is  checked  by  the  shortage  of  assistants,  and  one  slioiJ  has  been  closed 
down  on  that  account. 

One  cafe,  one  sporting  and  stationery  shop,  and  one  photographer  closed  down  in  the 
period  1910  to  1920  ;  but  as  Asiatics  have  not  entered  any  of  those  classes  of  businesses  the 
cause  of  such  cessation  of  business  would  not  appear  to  be  Asiatic  competition  ;  nor  was  it 
found  on  investigation  that  Asiatic  competition  was  the  prime  cause  of  any  business  being 
abandoned,  in  Middelburg. 

Pietersburg. 

104.  The  evidence  regarding  Pietersburg  was  given  by  a  deputation  consisting  of  Mr.  E.  G. 
Ireland  and  the  Rev.  B.  H.  Swart.  They  represented  the  Municipality,  the  Agricultural 
Union,  the  Chamber  of  Commerce  and  the  South  Africans'  League.  According  to  the  state- 
ment submitted  by  these  gentlemen  there  are  at  present  forty-five  Indian  general  dealers 
in  the  town  of  Pietersburg.  A  list  was  given  of  the  names  of  these  traders  and  the  numbers 
of  the  erven  on  which  it  was  stated  their  businesses  are  situated.  If  was  found,  however,  that 
there  are  only  thirty-three  Indian  shops  in  the  town,  which  are  owned  by  twenty-nine  firms. 
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Tlic  (iiscrepancy  is  accoinittMl  for  liy  (lio  fact  tliat  in  sdiiio  cases  two  or  three  partners  in  a  l)nsi- 
Tiess  eacli  liold  a  tradiny  liceiU'C.  aiitl  (radcT's  who  liavc  left  the  to\Mi,  as  well  as  businesses 
which  have  been  clost'd.  are  inelii(le(l  liy  the  witnesses. 

105.  Only  two  new  Indian  shops  have  lieon  open(>d  since  1!)14,  anil  the  other  sh()])s  are 
generally  of  old  standino;.  Tlie  trade  i.s  mainly  with  natives,  and  only  one  business  appears 
to  be  attracting  European  ciistonier.«<. 

Pietersbnrg  in  1904  was  described  as  follows,  by  Sir  Artlnir  Lawley,  the  Lieutenant- 
Governor  of  the  Transvaal,  in  rej)orting  on  Asiatic  affairs  to  the  Secretary  of  State  : — 

"  While  the  town  supports  a  few  substantial  wholesale  merchants,  almost  the 
"  entire  retail  trade  is  in  the  hands  of  Indians.  There  arc  a  fcnv  large  stores  belonging 
"  to  European  merchants  which  are  the  retail  depots  of  wholesale  establLshments.  In 
"  addition  to  these,  there  is  one  retail  store  in  the  hands  of  a  small  English  trader.  With 
"  these  exceptions,  and  leaving  aside  hairdressers,  chemists  and  shops  of  a  special 
"  nature,  the  whole  of  the  retail  trade  round  the  square  is  in  the  hands  of  tlie  Indians. 
"  In  fact,  the  white  men  sujiported  liy  the  trade  carried  on  round  the  Market  Scpiare  in 
"  Pietersburg,  are  numerically  in  the  minority.  The  town,  from  a  commercial  point  of 
"  view,  has  a  hybrid  appearance,  the  Indian  element  being  rather  more  prominent  than 
"  the  Europeaii.  But  the  most  serious  feature  in  this  town  is  the  increasiiif/  ))redomin- 
"  ance  of  the  Indians.  A  long  list  might  be  furnished  of  small  white  traders  who  once 
"  had  stores  round  the  sriuarc,  and  have  now  been  crushed  out  of  existence.  The  total 
"  white  population  of  Pietersburg  is  estimated  at  1,(184.  The  registers  of  the  Asiatic 
"  Department  show  no  less  than  135  Indians,  almost  entirely  adult  males,  and  jiracti- 
"  cally  all  engaged  in  the  business  of  .storekeeping." 

The  witnesses  from  Pietersburg  submitted  a  census  recently  taken  by  a  Municipal  Official 
of  the  Asiatic  population  of  that  town,  sliowing  that  there  are  at  present  : — 

85  adult  males. 
16  adult  females. 
19  male  children. 
27  female  children. 

Total  147 

It  would  thus  appear  that  there  has  been  no  material  change  in  the  total  of  the  Asiatic 
population  in  the  town  dining  the  past  sixteen  years.  Moreover,  if  Sir  Arthur  Lawley 's  state- 
ment is  correct  that  the  135  Indians  in  Pietersburg  in  1904  were  "  almost  entirely  adult  males 
"  and  practicalh'  all  engaged  in  the  business  of  storekeeping  "  the  number  of  Indian  traders 
must  have  decreased. 

Volhsrusi. 

106.  In  a  letter  from  the  Mayor  it  is  stated  there  are  23  Indian  storekeepers  in  Volksrust. 
On  investigation  it  was  found  that  there  are  14  Indian  shops.  Of  these  only  4  businesses  are 
of  any  importance.  The  others  are  small  shops,  the  majority  of  which  represent  an  insignificant 
turnover. 

Potchefstroom. 

107.  The  representatives  of  the  Potchefstroom  Municipality  stated  befoi'e  the  Commission 
that  in  1903  there  was  one  Indian  licence  and  12  European  licences,  but  Mr.  G.  M.  Slade,  the 
delegate  from  the  Potchefstroom  Municipality  to  the  National  Convention,  held  in  Pretoria 
in  1904,  stated  :— 

"  In  1894  we  had  in  Potchefstroom  12  Asiatic  licensed  dealers  ....  and  since  the 
"  cessation  of  hostilities  the  number  of  licences  issued  to  Asiatics  in  Potchefstroom 
"  has  risen  from  12  to  64.  ...  I  find  on  inspection  that  we  have  the  64  licences,  but 
"  we  have  in  Potchefstroom  and  surroundings  84  stores  ...  In  addition  to  that  we 
"  find  we  have  the  hawkers.  There  were  on  the  31st  March,  1904,  no  less  than  64 
"  licensed  dealers  and  94  hawkers,  in  a  very  little  rural  district  ;  a  little  town  of  such 
"size  as  the  ancient  capital  of  the  Transvaal — Potchef.stroom .  In  1903  the  turnover, 
"  made  by  Asiatic  traders  in  Potchefstroom  amounted  to  £94,000.  During  1904  no 
"  less  than  13  or  14  European  stores  closed  down,  8  of  which  were  taken  by  coolies." 

On  21st  April,  1920,  there  were,  according  to  a  return  furnished  by  the  Receiver  of 
Revenue,  157  businesses  in  Potchefstroom  :  107  European,  45  Indian  and  5  Chinese  (12  of 
these  Indian  businesses  being  conducted  in  the  Asiatic  Bazaar.) 
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The  Indian  businesses  were  : — 

Grocers  and  general  dealers 

Rilk  Merchant 

Laundry 

Butcher 

Fruit  shops. . 

Barber 


36 
1 
1 
1 
5 
1 


45 


Chinese  hold  five  grocery  businesses. 
European  businesses  were  : — 

Grocers  and  general  dealers 

Produce  merchants 

Butchers 

Barbers 

Fruit  shops 

Bakers 

Drapers 

Stationery 

Miscellaneous 


16 
8 
5 
3 
1 
3 
6 
5 

60 
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Miscellaneous  include  bootmakers,  auctioneers,  second-hand  dealers,  refreshment  rooms, 
garages  and  businesses  not  generally  undertaken  by  Asiatics. 

If  the  statement  made  in  1904  is  correct  it  is  clear  there  has  been  no  material  increase  of 
Asiatic  licences  in  Potchefstroom. 


Grievances  against  Asiatics  and  Views  of  Commission. 

108.  The  following  are  the  principal  grievances  and  objections  which  were  raised  by 
witnesses  in  the  Transvaal  against  Asiatic  traders  : — 

(1)  They  send  their  money  out  of  the  country  instead  of  spending  it  where  they  earn  it. 

(2)  They  are  a  soiu'ce  of  danger  to  the  public  health  owing  to  their  unclean  habits,  and 

require  constant  supervision  to  make  them  conform  to  sanitary  and  other  bye-laws. 

(3)  They  depreciate  the  value  of  property  in  their  neighbourhood,  as  well  as  of  the 

premises  which  they  occupy. 

(4)  Their  standard  of  living  is  inferior  to  that  of  Europeans. 

(5)  Their  standard  of  trading  and  methods  of  business  are  different  to  those  of  Euro- 

peans in  the  following  respects  : — 

(a)  they  use  inferior  buildings  as  shop  premises  and  pay  less  rent  for  them. 

(6)  the  owner  of  the  business  and  his  shop  assistants  all  usually  reside  on  the 

premises, 
(c)  They  defraud  their  creditors  by  fraudulent  insolvency  more  frequently  than 

Europeans. 
(fi)  They  pay  lower  wages  to  their  assistants  than  Europeans. 
(e)  They  evade  the  laws  regulating  hours  of  trading. 
(/)   They  habitually  give  short  weight  and  adulterate  foodstuffs. 
(g)  They  thus  succeed  in  underselling  European  traders. 

(6)  They  carry  on  businesses     which  should  be  carried  on  by  Europeans,  and  close 

avenues  of  employment  which  should  be  open  to  Europeans. 

(7)  They  produce  nothing  in  the  Transvaal,  and  do  not  consume  the  produce  of  the 

country,  but  import  their  requirements  from  India. 

(8)  They  form  "  rings  "  to  keep  out  European  competitors. 

(9)  Their  presence  has  a  bad  influence  on  the  natives,  who  are  jealous  of  the  rights 

and  privileges  enjoyed  by  them,  as  coloured  people. 

(10)  Their  religion,  language,  colour,  mode  of  thought,  ideals,  manners  and  customs 

are  entirely  different  to  those  of  Europeans  ;    they  caimot  be  assimilated  and 
their  presence  is  a  menace  to  European  supremacy. 

(11)  They  are  generally  immoral  and  debauch  the  natives  by  inciting  them  to  theft, 

and  by  readily  receiving  the  stolen  property. 

(12)  They  become  too  familiar  with  Europeans,  especially  females,  in  the  conduct  of 

their  business,  and  thus  destroy  the  respect  of  natives  for  Europeans. 
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109.  Many  of  tlie  statements  on  wliicli  these  objections  are  founded  were  strenuously  dis- 
claimed by  the  Indian  community,  who  were  suppoi-ted  by  a  number  of  European  witnesses. 
Amongst  the  statements  so  disclaimed  are  more  particularly  the  allegations  that  they  are 
habitually  dislioncst  in  their  dealings  and  defraud  thrir  creditors  ;  tliat  they  are  immoral 
and  debauch  the  native  mind  ;  and  that  they  become  too  familiar  with  their  Euroijean 
customers. 

As  to  the  rest  they  complain  that  it  is  unfair  to  reproach  them  for  sending  their  money 
to  India  for  the  sujaport  of  their  families  who  are  not  allowed  to  join  them  in  this  country. 
Moreover,  every  possible  obstruction,  they  say,  is  placed  in  (he  way  of  spending  ( heir  savings  here. 
They  are  not  allowed  to  invest  them  in  acquiring  land,  and  they  cannot  be  expected  to  spend 
money  on  improving  the  properties  of  their  landlords.  They  cannot  indulge  in  the  ordinary 
amenities  of  life  ;  they  are  precluded  from  admission  to  theatres  and  other  places  of  popular 
amusement  ;  even  travelling  on  the  railways  and  tram  cars  is  made  irksome  and  iniattractive 
for  them  ;    and  an  Indian  seen  in  a  motor  car  is"'looke(l  at  askance. 

Their  inferior  mode  of  living  is  attributed  by  them  mainly  to  their  inability  to  purchase 
land,  and  improve  their  own  premises  ;  they  cannot  expand,  and  must  be  content  with  such 
confined  spaces  as  they  can  lease  from  Europeans.  They  cannot,  therefore,  avoid  over- 
crowding ;  and  in  places  where  they  are  segregated  for  residential  purposes  their  sanitary 
requirements  are  neglected  by  the  Municipal  authorities. 

The  allegations  that  they  pay  lower  wages  to  their  employees  than  Europeans  and 
undersell  them  are  generally  denied  by  Indian  traders.  They  almost  invariably  include  board 
and  lodging  in  the  remuneration  of  their  shop  assistants,  and  sonu^times  ])rovide  them  with 
clothing  and  other  comforts  as  well.  In  several  cases  the  witnesses  produced  their  books 
to  show  what  their  inclusive  payments  for  salaries  were. 

110.  On  the  whole  their  scal^  of  remuneration  was  proved  to  be  undoubtedly  lower  than 
that  prevailing  in  European  businesses  ;  and  that  they  do  undersell  European  traders  to  a  con- 
siderable extent  cannot _be_refuted,.  In  doing  so  they  are  regarded  by  some  Eurojieans  as  of 
great  bf^nefit  to  tlie  public,  especially  to  the  poorer  class  of  whites  and  to  natives.  As  hawkers 
and  pedlars  they  travel  into  outlying  parts  of  the  country,  and  supply  the  wants  of  isolated 
farmers  who  are  far  removed  from  access  to  the  centres  of  trade. 

Appeals  were,  in  fact,  made  to  the  Commission  by  members  of  the  farming  community 
not  to  interfere  with  the  trading  rights  of  Asiatics  in  country  districts.  It  was  pointed  out 
that;  if  they  are  debarred  from  trading,  the  farmers  will  be  left  at  the  mercy  of  the  alien  Euro- 
pean trader  who  is  alleged  to  be  far  worse  than  the  Asiatic.  The  latter,  it  is  said,  is  honest 
in  his  dealings,  sells  at  reasonable  prices,  gives  credit  readily,  and  does  not  press  his  creditors 
unduly  ;  while  the  former  is  often  dishonest,  generally  exorbitant  and  exacting,  and  aims  at 
eventually  getting  a  mortgage  on  the  land  of  his  debtor. 

On  the  other  hand,  a  large  number  of  farmers,  as  well  as  townsmen,  gave  evidence  to 
the  contrary  effect.  These  regarded  Asiatic  traders  as  a  most  undesirable  element  in  the  com- 
munity, although  many  of  them  admitted  that  they  sometimes  have  dealings  with  them. 

111.  There  can  be  no  question  that  in  some  of  the  country  towns  Indians  have  to  a  great 
extent_captured  the  trade  with  the  farmers  of  the  district.  The  members  of  the  Commission 
happened  to  visit  Krugersdorp  on  the  Saturday  before  the  quarterly  Nachtraaal  of  the  Dutch 
Reformed  Chui'ch,  when  there  was  the  usual  large  influx  of  farmers  and  their  families  into  the 
town.  We  found  the  leading  Indian  store  crowded  with  European  women  making  their 
purchases. 

112.  At  Potchefstroom  the  European  shop  assistants  recently  sent  an  application  to  the 
local  Chamber  of  Commerce  for  an  increased  scale  of  salaries,  owing  to  the  extra  cost  of  living  ; 
the  Chamber,  after  due  consideration,  replied  that  the  merchants  were  unable  to  comply  with 
the  recjuest,  owing  to  the  competition  from  Asiatic  traders.  At  that  town  it  was  impressed 
upon  the  Commission  by  a  local  merchant  that  young  assistants  in  mercantile  establishments 
usually  look  forward  to  starting  business  on  their  own  account  in  some  smaller  town  or  village, 
after  gaining  a  few  years  experience  ;  but  now-a-days  that  avenue  of  advancement  is  entirely 
closed  to  them,  because  wherever  they  attempted  to  make  such  a  start  they  would  find  Indian 
traders,  against  whom  they  could  not  possibly  compete  successfully. 

113.  On  the  evidence  before  the  Commission  we  are  satisfied  that  in  the  countrjyJ.owns  in 
the  Transvaal  the  Asiatic  is  a  formidable  competitor  of  the  European  trader.  ~~~" 

TTIe~T|uestion  natiu-alTy^  arose,'  if  the  European  community  find  tiie  Asiatic  traders  so 
obnoxious  and  undesirable  why  do  they  continue  to  deal  with  them  ?  For  it  is  admitted  that 
the  Asiatic  trader  relies  largely  upon  European  support  for  his  success  in  the  country  towns. 
The  answer  invariably  given  was  that,  human  nature  being  what  it  is,  the  public — especially 
the  women  folk — will  always  purchase  in  the  cheapest  market. 

In  these  circumstances,  it  has  been  asserted  that  the  anti-Asiatic  agitation  in  the  Transvaal 
originated  with,  and  has  been  engineered  by,  rival  European  traders.  That  is  ])ossibIy  correct 
to  some  extent.     There  is  no  doubt  that  the  question  of  trade  competition  occupies  a  very 

[U.G.  4— '21.] 


32 

proitiincnt  place^  in  tlio  nKtvomciit,  as  is  evidenood  by  tlic  activities  of  various  Chamhcrs  of 
Coiiiiiici'ci'  ami  iiulividiial  Kuropcaii  tiaik'i's  wlio  ajipcarcd  bcfoic  \is.  On  llic  other  hand  theic 
was  a  great  deal  of  evidence,  strongly  opposed  to  Asiatic  trading,  wliiili  caiae  from  wilni'sses 
who  are  in  no  way  connected  with  trade  or  commerce. 

114.  As  regards  the  influence  of  Asiatic  traders  u])on  tlu^  natives,  and  tlieir  familiarity 
witli  EurojK'an  women,  the  evidence  was  conflicting  and  inconclusive.  General  .statements  or 
suggestions  were  made  by  several  witnesses,  but  when  asked  for  specific  instances  of  undue 
familiarit}'  \\hich  have  come  under  their  observation,  they  could  not  supply  any.  A  few 
cases  were  mentioned,  by  Ministers  of  Religion  and  others,  of  white  women  who  were  found 
married  to.  or  cohabiting  with,  Asiatics.  They  were  women  belonging  to  the  very  pooi,  un- 
educated and  backward  class  of  Europeans.  But  such  occurrences  are  admittedly  rare,  and 
would  probably  be  found  as  frecpiently  amongst  the  coloured  population  of  the  country  as 
amongst  Asiatics.  The  evidence  certainly  did  not  disclose  any  serious  grounds  for  the  fear  of 
miscegenation  in  the  future  which  was -expressed  by  some  of  the  witnesses.  Apart  from  other 
considerations,  differences  of  religion  would  go  a  long  way  towards  averting  such  a  danger. 

Several  reliable  witnesses  who  have  lived  for  years  in  districts  largely  occupied  by  natives, 
and  frecjuented  by  Indian  traders,  testified  that  they  have  never  observed  any  evil  influence 
exercised  by  those  traders  either  over  Europeans  or  natives. 

CLAIM.S  OF  Asiatics. 

11.').  The  first  and  foremost  grievance  advanced  by  Indians  in  the  Transvaal  is  that, 
though  Britisli-born  subjects,  they  are  excluded  from  civic  and  other  rights  and  privileges 
which  are  freely  accorded  to  aliens,  who  are  permitted  to  own  land,  and  enjoy  full  and  unfettered 
rights  of  trading  anywhere  in  the  Province.  Many  of  these  aliens,  they  allege,  are  men  of  the 
lowest  ty))e  who  have  emigrated  to  this  country  from  the  slums  of  Eastern  and  South-Eastern 
Europe.  They  maintain,  therefore,  that,  being  British  subjects,  they  are  entitled  to  claim 
at  least  the  same  rights  as  these  aliens,  who  are  regarded  by  many  South  Africans  as  less 
desirable  citizens  than  Asiatics. 

They  demand  that  there  should  be  no  differentiation  in  the  law,  or  its  administration, 
as  between  them  and  Europeans  ;  and  they  particularly  resent  the  continuance  of  Law  3  of 
1885  and  the  restriction  on  their  trading  rights  in  the  future. 

■  110.  They  are  supported  by  a  number  of  European  witnesses  in  their  claim  that  as  traders 
they  have  in  various  ways  greatly  benefitted  the  European  community.  Amongst  these  the 
following  may  be  cited  : — 

(1)  by  penetrating  outlying  districts  where  European  traders  are  unwilling  to  go, 

and  supplying  the  wants  of  farmers  and  their  native  servants. 

(2)  by  saving  Europeans  from  bemg  impoverished  and  thus  becoming  "  poor  whites  " 

through  the  methods  of  business  adopted  by  certain  alien  traders. 

(3)  by  catering  for  the  poorer  class  of  whites,  and  selling  the  necessaries  of  life  in  small 

quantities  and  at  low  prices. 

(4)  by  habitually  rendering  financial  and  other  assistance  to  these  poorer  classes  when 

that  has  been  refused  by  European  traders. 

(5)  by  stimulating  the  trade  in  fruit  and  vegetables,  the  distribution  of  which  is  mainly 

in   their  hands. 

(6)  by  giving  their  customers  better  terms  and  greater  facilities  for  payment  than 

th(!  alien  tradei's  who  are  their  chief  rivals. 

(7)  by  keeping  down  the  cost  of  living  through  their  keen  competition. 

117.  Serious  complaints  were  made  of  unjust  treatment  of  Asiatics  by  Municipal  bodies 
who  frequently  refuse  to  grant  them  licences  to  trade,  purely  on  the  ground  of  their  nationality  ; 
and  they  are  confirmed  in  this  by  the  reports  of  numerous  cases  in  the  Law  Courts,  as  will  be 
seen  later  when  the  Licensing  Laws  are  discussed. 

The  Asiatic  traders  further  assei't  that  trade  jealousy  is  at  the  bottom  of  the  agitation 
against  them  ;  and  they  point  to  the  fact  that  they  receive  such  substantial  and  general 
support  in  their  businesses  from  the  European  community  as  evidence  that  they  supply  a 
public  want,  and  that  their  methods  of  doing  business  are  appreciated. 

Remedies  Suggested  and  views  of  Commission. 

118.  Although  most  of  the  witnesses  examined  in  the  Transvaal  were  emphatic  in  their 
denunciation  of  the  Asiatic  population  on  various  grounds,  many  of  them  found  great  difficulty 
in  suggesting  any  remedy  for  the  evils  they  complained  of.  Those  who  entertained  exaggerated 
ideas  of  the  continual  influx  of  Asiatic  traders,  notwithstanding  the  cessation  of  immigration, 
and  were  accordingly  apprehensive  of  their  eventually  dispossessing  the  white  man  throughout 
fihe  country,  could  think  of  7io  effectual  remedy  but  compulsory  repatriation  of  all  Asiatics 
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at  any  i-ost  to  tlic  Stato.  This  fooliiig  was  shared  l)y  a  number  of  witnesses  in  Natal.  Thev 
realised  that  there  could  be  no  such  i'e))atriati(>ii  without  exiiropriation  of  pi'o(jerl\-  and 
adequate  compensation,  but  maintained  that  tiie  stcj)  would  l)e  worth  taking,  even  at  liic 
cost  of  fifty  millions  sterling  or  more. 

The  possibility  of  the  ()ran<.'e  Fn>c  State  and  Cape  Provinces,  with  no  Asiatic  trouble, 
objecting  to  contribute  towaids  the  inigc  exi)endit urc.  presented  no  difliculties  to  them. 
They  relied  on  the  patriotic  feelings  of  their  fellow  South  Africans  to  assist  them  in  removing 
the  evil  which,  they  contend,  is  menacing  the  whole  oi  ilic  Tnion.  They  saw  no  injustice  in 
adopting  a  sclieme  of  eom])ulsoiA'  ref)atiiation.  if  cairicd  out  giadually  and  with  ample  com- 
pensatif)n.  But  when  confronted  with  the  fact  that  appro.xiinatcly  half  of  the  Asiatics  in 
Natal,  and  a  considerable  ])roportion  of  those  in  tlx'  Transvaal,  wei'c  born  in  Soiitli  .Africa,  the 
futility  of  the  suggestion  dawned  upon  them. 

It  wa.s,  however,  only  by  a  few  witnesses  that  these  (>xtreme  opinions  were  expressed. 
The  large  majority  took  a  sane  and  more  reasonable  view,  and  recognised  that,  apait  fi'om  its 
obvious  injustice,  the  pro])osal  «as  wholly  impi'acticablc.  lOventually  it  \va^■  virtuallv  aban- 
doned, and  Counsel  for  the  South  Africans'  League  candidly  stated  that  it  did  not  receive 
the  support  of  the  Leaeue  ;    not  nn  account  of  the  cost,  bnt  because  of  its  injustice. 

Compulsory  repatriation  of  Asiatics  may  thei'cfdic  he  regarded  :is  out  of  the  (|iiestion, 
and  need  not  ne'further  disciis'secT.  "^=^'"- =^ 

119.  At  the  same  time  the  Commission  felt  very  strongly  that  every  etfoi't  should  l>c  made 
by  the  Government  to  encourage  voluntary  repatriation  amongst  all  classes  of  Indians  bv 
offering  special  shipping  and  other  facilities  for  those  who  were  willing  to  return  to  India. 
According  to  information  received  by  the  Commission,  a  great  many  were  anxious  to  do  so, 
if  assisted  thereto,  on  accomrt  of  the  present  high  cost  of  living  and  scarcity  of  rice.  We, 
accordingly,  submitted  an  interim  report  to  His  Excellency  the  Governoi'-Cicneral  in  ,Alav  last, 
recommending  that  immediate  steps  be  taken  in  that  direction.  It  is  gratifying  to  find  that 
the  Government  lost  no  time  in  acting  upon  that  recommendation. 

It  is  realised,  however,  that  the  response  to  this  movement  will  come  mainly  from  the 
Madrassi  in  Natal.  The  Indians  in  the  Transvaal,  being  composed  chiefly  of  the  trading  class 
from  Bombay,  are  not  so  likely  to  avail  themselves  of  the  opportunity  of  returning  to  India. 

120.  The  difficult  question  remains,  how  to  ameliorate  the  position  arising  from  their 
presence  in  the  country.  Segregation  of  some  kind  was  the  panacea  invariably  recommended 
by  witnesses.  The  extreme  section  advocated  the  immediate  and  complete  segregation  of  all 
Asiatics,  both  as  to  trading  and  residence  ;  that  is  to  say,  that  bazaars  or  locations  should  be 
set  apart  within  Municipal  boundaries,  but  at  some  distance  outside  of  the  township  proper, 
in  which  Asiatics  are  to  carry  on  their  trade  as  well  as  reside  ;  and  that  they  shoulfl  on  no 
account  be  allowed  either  to  reside  or  carry  on  business  in  the  township  itself  ;  that  those 
who,  at  present,  have  businesses  in  any  town  should  be  compelled  to  remove  them  into  the 
bazaar  or  location,  and  that  no  new  licences  to  trade  should  be  issued  to  Asiatics  in  the  future.    / 

The  more  moderate  section  recognised  that  it  would  be  most  unjust  and  unreasonable  to    / 
force  men  ^^'ho  had  been  trading  in  the  centre  of  the  town  for  many  years,  and  established   / 
business  connections  there,  to  remove  to  an  outside  location.    They  suggested  therefore  that  ' 
such  ti'aders  should  be  allowed  to  continue  to  carry  on  business  in  their  present  premises  until 
the  death  or  insolvency  of  the  licence  holder  ;    but  that,  for  purposes  of  residence,  all  Asiatics,  \. 
including  those  traders,  should  be  compelled  to  remove  into  locations  ;    and  that  no  new 
licences  to  trade,  except  in  such  locations,  should  be  issued  to  Asiatics. 

These  recommendations  embody  the  views  expressed  by  Mr.  Phillips,  the  Chairman  of 
the  South  Africans'  League,  and  were  finally  endorsed  on  behalf  of  the  League  by  their  Counsel 
at  the  close  of  the  enquiry. 

121.  The  result  of  our  visits  of  inspection  to  some  of  the  locations  or  so-called  bazaars 
at  present  set  apart  for  Asiatics  in  the  Transvaal  was  not  such  as  to  inspire  confidence  in  a 
general  policy  of  segregation.  At  Germiston  Asiatics  are  prohibited  by  the  terms  of  the  titles 
to  stands  from  residing  or  trading  in  the  township.  But  the  Municipality  has  established  an 
Asiatic  bazaar  about  a  mile  outside  the  town,  in  which  there  are  a  considerable  number  of 
Indian  residents,  principally  hawkers,  and  a  few  shopkeepers.  The  business  carried  on  is 
chiefly  with  the  natives  employed  at  the  neighbouring  mines  and  those  who  reside  in  the 
adjoining  native  location. 

This  bazaar  appeared  to  be  in  a  very  neglected  and  insanitary  condition.  The  Indians 
residing  in  it  complained  that,  as  regards  lighting,  sanitary  and  other  arrangements,  their 
wants  receive  little  or  no  consideration  from  the  Municipality. 

These  complaints  were  fully  confirmed  liy  our  inspection,  in  which  we  were  accompanied 
by  the  Town  Clerk  and  Location^Superintendent. 

122.  At  Boksburg  there  are  two  Asiatic  bazaars.  The  newer  one,  though  well  arranged 
and  laid  out.  has  comparatively  few  occupants  at  present,  owing  to  the  difficulty  experienced 
in  inducing  the  inhabitants  of  the  older  bazaar  to  vacate  their  dwellings  and  move  into  the 
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former,  which  is  only  a  few  hundred  yards  off.     Tlic  result  is  that  the  old  location,  which  is 
the  more  populous,  is  in  the  same  neglected  and  insanitary  condition  as  that  at  Germiston. 

123.  But  our  worst  experience  by  far  was  at  Vrededorp,  a  township  close  to  Johannesburg' 
and  within  its  Municipal  limits,  which  was  originally  established  by  President  Krugcr  for  the 
benefit  of  indigent  burghers  of  the  Republic.  There  are  two  locations,  one  for  Asiatics  and  tlie 
other  for  Natives.  They  adjoin  one  another,  and  are  separated  from  tlic  European  portion  of 
the  township  by  a  single  street.  But  no  effort  seems  to  be  made  to  keep  the  inhabitants  of 
the  two  locations  apart.  We  found  as  many  natives  and  Cape  coloured  people  as  Indians  in 
the  Asiatic  location.  The  members  of  the  Commission  were  guided  through  the  location  by 
the  Municipal  Medical  Officer  of  Health,  and  made  a  close  and  thorough  inspection  of  its  con- 
ditions, which  were  found  to  be  appalling.  It  is  difficult  to  conceive  of  a  worse  slum  existing 
in  any  part  of  the  world.  We  found  the  inhabitants  crowded  and  huddled  together  in  small 
hovels  amidst  indescribable  filtli,  and  leading  a  most  insanitary  mode  of  life.  And  this  was 
the  state  of  things  existing  within  the  Municipality  of  Johannesburg,  the  wealthiest  and  most 
populous  town  in  South  Africa,  and  within  a  little  more  than  a  mile  of  its  magnificent  Town 
Hall! 

The  majority  of  the  inhabitants  of  this  location  appeared  to  be  Asiatics  of  a  low  and 
degraded  type,  though  we  met  with  a  few  of  the  superior  class  who  strongly  resented  the 
miserable  conditions  under  which  they  have  to  live. 

The  outbreak  of  bubonic  plague  in  1904  had  its  origin  in  the  Vrededorp  Asiatic  location  ; 
but,  although  many  of  its  tenements  were  destroyed  at  that  time  and  have  since  been  re- 
erected,  there  seems  to  be  no  imjjrovement ;  and,  according  to  the  reports  of  the  Medical 
Officer  of  Health,  the  place  continues  to  be  a  serious  danger  to  the  public  health  of  Johannes- 
burg. It  is  moreover  said  to  be  the  favourite  haunt  of  illicit  liquor  dealers  and  criminals  of  the 
worst  character. 

124.  In  the  circumstances  it  is  not  surprising  to  find  the  Indian  community  pointing 
to  these  so-called  bazaars  or  locations  as  examples  of  what  may  be  expected,  if  they  are  to  be 
relegated  to  such  places  at  the  behest  of  Municipalities  in  the  Transvaal. 

There  can  be  no  question  that  the  intermingling  of  the  residences  of  Asiatics  or 
other  coloured  people  with  those  of  Europeans  is  very  imdesirable,  and  should,  if  possible,  be 
avoided.  It  is  repugnant  to  the  feelings  and  instincts  of  even  the  poorer  class  of  whites  in  this 
country  ;  and  there  appears  to  be  no  desire  on  the  part  of  Asiatics  to  reside  amongst  Europeans. 
They  would  prefer  living  amongst  compatriots  of  their  own  class,  if  they  were  afforded  the 
opportunity  of  establishing  decent  places  of  residence  in  some  suitable  locality.  But  those 
traders  who  have  acquired  some  education,  and  have  raised  themselves  in  the  social  scale, 
particularly  object  to  be  driven  into  locations,  in  which  they  would  be  mixed  up  with  the 
lower  classes  of  their  own  race. 

125.  It  is  sometimes  not  sufficiently  recognized  that  there  are  social  grades  amongst 
Asiatics  as  amongst  Europeans.  At  Johannesburg  Indian  merchants  apjaeared  before  the 
Commission,  who  proved  by  their  books  and  Income  Tax  receipts  that  their  individual  incomes 
amounted  to  several  thousands  of  pounds  per  annum.  They  conduct  both  wholesale  and 
retail  businesses  on  an  extensive  scale,  and  live  in  commodious  and  well-appointed  residences 
in  varioui^  parts  of  the  town. 

From  their  annual  household  expenditure,  as  shown  by  their  books,  which  were  carefully 
and  accurately  kept,  their  standard  of  living  appears  to  be  quite  equal  to  that  of  the  ordinary 
well-to-do  classes  amongst  Europeans.  It  seems  monstrous,  therefore,  to  suggest  that  these 
men,  who  have  by  their  industry  and  commercial  ability  worked  themselves  up  to  such  a 
position,  should  now  be  forced  to  remove  into  locations. 

126.  We  are  all  agreed  that  in  the  circumstances  some  system  should  be  devised  for 
establishing  separate  Asiatic  areas  for  residential  purposes.  Residence  in  those  areas  must, 
however,  not  be  compulsory,  but  should  be  achieved  by  gradually  attracting  the  Indian  com- 
munity to  localities  suitable  for  the  purpose.  Any  attempt  to  enforce  compulsory  segregation 
would  result  in  failure,  and  lead  to  a  resurgence  of  the  passive  resistance  movement. 

127.  We  were  much  impressed  with  the  evidence  given  at  Durban  on  this  aspect  of  the 
question,  as  on  many  others,  by  Mr.  Leon  Renaud,  an  advocate  of  the  Supreme  Court  in  Natal, 
who  has  been  closely  associated  with  the  Indian  community  in  that  Province  during  the  past 
35  years.  He  knows  their  character  and  idiosyncracies,  sjieaks  their  language,  and  is  well 
acquainted  with  their  views  and  habits.  As  he  puts  it,  there  is  no  man  more  easily  influenced 
than  the  average  Indian  ;  if  fairly  treated  he  is  easily  led  ;  but  he  will  submit  to  anything 
rather  than  force  ;  he  does  not  like  to  be  driven,  and  any  sort  of  compulsion  makes  him  a 
martyr  ;   he  is  not  very  strong  physically,  but  morally  he  is  strong. 

The  Commission  previously  had  some  evidence  of  this  characteristic  of  the  Indian  at  its 
Cape  Town  sittings,  when  all  the  representatives  of  the  Indian  community  entered  a  vehement 
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protest  against  anj'  attempt  to  introduce  into  the  Cape  Province  a  system  of  compulsory 
registration  of  Asiatics,  such  as  prevails  in  the  Transvaal. 

At  the  same  time,  some  of  the  leaders  expressed  the  opinion  that  if  the  registration  were 
made  voluntary,  little  ol)jecti()n  would  be  raised,  and  niiu'ty  per  cent,  of  the  Indians  resident 
in  the  Province  would  he  found  willing  to  register  tiienist'lves. 

128.  On  tile  subject  of  separate  residential  areas,  Mr.  Renaud  made  the  following  state- 
ment : — ■ 

"  Although  the  Indians  have  I)e(>n  here  all  those  years,  not  many,  even  of  the 
"  wealthy  men,  have  accjuired  ])r()])erty  in  a  European  neigiil)ourhood  ;  and  I  find  on 
"  enquiry  that,  although  some  })roperties  have  been  acquired  by  Indians  in  such  neigh- 
"  bourhoods,  they  do  not  live  tliere,  generally  speaking.  An  Indian  docs  not  like  to  live 
"  in  a  neighbourhood  where  he  is  looked  upon  as  a  helot ;  he  prefers  to  be  with  his 
"  own  people,  and  I  think  that  sentiment  will  always  be  so — of  course  the  Indians  might 
"  be  attracted  to  one  quarter  of  the  town  ;  1  tiiink  if  you  were  to  get  the  consent  of 
"  the  landlords  it  would  be  feasible  to  arrange  such  a  scheme,  because  they  have  the 
"  same  feelings  as  we  have." 

"  Naturally  there  are  amongst  them  some  peopk-  more  objectionable  in  character 
"  and  with  whom  they  would  not  like  to  come  in  contact :  there  arc  various  classes 
"  of  Indians,  the  same  as  with  Europeans." 

" I  do  not  think  it  is  desirable  that  Indians  should  go  into   European 

"  residential  areas,  because  they  are  not  welcome  ;  and  I  do  not  think  they  like  to  see 
"  Europeans  in  their  neighbourhood  either." 

129.  We  are  of  opinion  that,  subject  to  our  recommendations  in  paragraphs  200  and  201, 
Municipalities  should  be  emjjowered  to  establish  one  or  more  separate  residential  areas  for 
Asiatics.     These  areas  should  be  laid  out  on  suitable  and  convenient  sites,  with  adequate 

"provMoii  for  an  ample  water  supply,  lighting,  sanitary  and  other  Municipal  services,  and  may 
be  divided  into  sections,  for  the  separate  accommodation  of  the  various  classes,  grades  and 
races.  Those  Asiatic  traders  who  at  present  reside  on  leased  premises  in  the  town,  apart  from 
their  shops,  should  be  attracted  to  these  areas  and  induced  to  move  into  them  by  allowing 
them  to  purchase  stands  therein   on  liberal  terms. 

130.  The  vested  rights  of  those  licensed  traders  who  were  settled  on  proclaimed  land  or 
in  Government  Townships  (as  defined  in  Act  34  of  1908)  before  the  1st  May,  1919,  and 
who  form  the  majority  of  traders  in  the  Transvaal,  are  protected  by  Act  37  of  1919. 

They  cannot  be  disturbed  unless  that  Act  is  repealed  or  amended,  a  course  which  we  do 
not  recommend. 

Even  as  regards  tinding  we  think  that  asystsm,  of  separate  areas  may  gradually  be  intro- 
duced. In  most  t()\\ll^  (he  Indian  shops  are  found  grouped  together  in  one  street.  That  is 
the  case,  for  instance,  at  Pot  chef  stroom,  where  there  are  only  one  or  two  Indian  shops  at  one 
end  of  the  main  street  of  the  town,  but  several  are  found  in  a  row  on  one  side  of  a  street 
leading  out  of  the  main  thoroughfare. 

It  should  not  be  difficult,  therefore,  in  such  a  case  to  allocate  that  particular  street  as  an 
Asiatic  trading  quarter,  in  which  Europeans  should  not  be  allowed  to  trade. 

The  few  Asiatics  in  other  streets  might  be  induced  to  move  into  it  voluntarily  as  suggested 
in  the  case  of  residences  ;   thouglijiere-agaiii  thprp  «bn^]^^]^p  ly^  p^ompii^^inn 

New  licences,  however ,'-sliould  only  be  granted  for  businesses  to  be  carried  on  in  that 
street  or  quarter.  By  that  means  the  desired  separation  of  the  Asiatic  from  the  European 
traders  might  in  course  of  time  be  effected. 

A  policy  of  that  nature  has,  it  is  said,  met  with  some  success  at  Durban,  where  the  number 
of  Indian  shops  and  warehouses  in  West  Street,  the  principal  business  centre,  has  materially 
decreased  during  recent  years,  most  of  them  being  attracted  to  other  parts  of  the  town  where 
Indian  traders  are  congregated. 

131.  The  suggestion  that  holders  of  new  licences  should  be  confined  to.  trade.in  locations 
or  segregated  areas  outside  the  townships  is  not  reasQiiable  and  does  fibf  commend  itself  to 
us.  As  was  said  by  the  Chief  Justice  in  Motah's  case,  if  the  commercial  dealings  of  the  Indian 
trader  were  to  be  restricted  to  the  location  ip  which  he  lived,  situated  outside  the  town  proper, 
and  peopled  only  by  men  of  his  own  race,  then  he  might  for  practical  purposes  as  well  not 
trade  at  all. 

That  result  is,  however,  precisely  what  is  aimed  at  by  some  of  those  who  are  responsible 
for  the  suggestion.  Several  witnesses  who  advocated  compulsory  segregation,  both  as  to  trade 
and  residence,  candidly  stated  that  they  supported  it  only  as  a  means  to  an  end  ;  that  end 
being  to  drive  Asiatics  out  of  the  country. 

But  it  is  reasonable  that  trading  under  new  licences  should  be  limited  to  such  streets  in 
the  town  as  may  be  set  apart  specially  for  Asiatics,  in  the  manner  above  recommended. 

'•[U.G.  4— '21.] 


Some  difficult V  will  no  doubt  be  experienced  in  carrying  out  these  recommendations  in 
(certain  centres  wliere  Indians  have  acquired  substantial  properties  scattered  about  the  town, 
and  it  would  not  always  be  an  easy  matter  to  find  the  necessary  sites.  But  in  laige  centres 
the  grievance  is  not  so  marked  as  in  the  smaller  towns,  where  the  jjioportion  of  Asiatics  to 
Europeans  is  greater.  In  these  towns  the  scheme  recommended  should  lead  to  a  gradual 
improvement  in  respect  of  the  more  objectionable  features  appertaining  to  the  [)resenne  of 
Asiatics. 

LICENSING  LAWS. 

132.  The  Licensing  Laws  and  Regulations  of  the  foin-  provinces  of  tlie  Tnion  may,  for 
purposes  of  comparison  and  reference,  be  here  dealt  with  together.  They  are  based  on  the 
same  general  principles,  but  vary  considerably  in  some  respects.  Since  the  establishment  of 
Provincial  Councils  they  have  been  framed  and  enacted  by  those  bodies,  but  in  tlu'  Transvaal, 
Natal  and  Orange  P'ree  State,  several  of  the  Acts  and  Ordinances  relating  to  licences  of  the 
previous  Administrations  before  Union  are  still  in  force. 

The  Licensing  Laws  are  usually  of  general  application.  There  is  no  ditierentiatioii  between 
European  and  coloured  licence  holders,  except  in  the  occasional  references  to  Asiatic  or  Native 
eating  houses. 

It  is  proj)osed  to  set  out  hei'c  only  those  provisions  of  the  Licensing  laws  of  each  p(t)vince 
bv  which  the  interests  of  Asiatic  traders  are  or  may  be  att'ected. 

TRANSVAAr.. 

I3:t,  In  the  Transvaal,  general  dealers'  licenc^cs  are  issued  by  Rcccivcis  f)f  Revenue  in  llic 
service  of  llie  Union  (Jovernment  without  enquiry,  and  expire  on  the  ."{Jst  Decenibei'  of  tadi 
year. 

Any  person  who  carries  on  a  trade  or  business  in  any  shop,  store  or  fixed  place  where 
goods  are  sold  or  offered  or  exposed  for  sale  must  hold  a  general  dealers'  licence,  which  is 
issued  as  a  matter  of  course  to  any  person  applying  for  it  ;  but  an  Asiatic  cannot  obtain  the 
licence,  unless  he  produces  to  the  i.ssuer  of  licences  his  certificate  of  registration  issued  under 
Act  2  of  1907  or  Act  36  of  1908. 

In  case  of  the  death  or  insolvency  of  the  holder  the  executor  oi-  trustee,  as  the  case  may 
be,  can  carry  on  the  business  without  forTual  ti'ansfer  of  the  licence  ;  and  removals  of  businesses 
to  other  premises,  as  well  as  transfers  from  one  person  to  another,  are  granted  without  (piestion. 

Hawkers'  aiid  Pedlars'  licences  are  granted  outside  Municipal  areas  l)y  Rec^eivers  of 
Revenue  on  a  certificate  by  a  Magistrate,  Justice  of  the  Peace  or  Police  Officer  that  the  applicant 
is  a  til  and  proj)er  person  to  hold  it  :  and  renewals  are  granted  without  a  fresh  certificate  if 
none   of    tho.se   officials   object    thereto. 

In  municipal  areas  they  are   issued   l)y   Municipalities. 

The  fees  are  for  a  General  Dealer's  licence,  £1  ;   for  a  Hawker's,  £2,  and  for  a  Pedlar's,  £1. 

134.  The  local  Government  Ordinance  No.  9  of  1912  of  the  Transvaal  Provincial  Council 
regulates  the  issue  of  licences  by  Municipalities.  Under  its  provisions  any  person  who  desires 
to  carry  on  a  trade  or  business  wherein  articles  of  food  and  drink  are  produced,  jirepkred, 
used,  or  sold  for  human  consumption,  must,  in  addition  to  his  general  dealer's  licence,  obtain 
a  special  licence  to  carry  on  such  trade  or  business  from  the  Council  of  the  Municii)ality  in 
which  the  premises  are  situated. 

Vaiious  grounds  are  specified  upon  which  Municipal  Counc^ils  may  refuse  to  grant  such 
licences,    including  amongst   others  the  following  : — 

(a)  that  the  granting  of  a  licence  iscalculated  to  cause  a  luiisance  or  annoyance  to 

persons  in  the  neighbourliood. 
{b)  that  the  applicant  is  by  reason  of  unclcanlincss  of  habits  or  |)crson  or  mefhods  in, fit 

to  hold  it. 
(r)   that  in  the  opinion  of  the  Coun<il  the  ap|ilicant   is  not  a  desirable  person  lo  hold 

such  licence. 

Licences  for  Native  or  Asiatic  Eating  houses,  hawkers  or  pedlars  may  also,  in  addition  to 
the  above  grounds,  be  refused  for  any  of  the  following  reasons  : — 

((/)  that  the  applicant  has  failed  to  produce  satisfactory  evidence  of  good  character  ; 
(p)  that  the  premises  or  any  adjacent  premises  are  frequented  by  persons  of  bad 

character  ; 
(/)  that  the  granting  of  such  licence  would  be  contrary  to  the  public  interest. 

But  an  applicant  for  any  of  the  above  licences,  whose  application  has  been  refused, 
may  appeal  against  the  Council's  decision  to  the  Magistrate,  and,  in  the  event  of  the  Couni^il 
failing  to  satisfy  the  Magistrate  on  the  appeal  that  the  licence  was  refused  on  good  and  sufficient 
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g^•ou^(l^,  lie  may  onlti-  llic  Cuinuil  to  yninl   the  liccnci-  applicil  fnr.  and  it   niutit  bo  granted 
accortliiijilN . 

'V\iv  Muniiipal  Council  is  also  autiioriscd  lo  impose  certain  conditious  regarding  the  class 
of  persons  to  he  employed  on  premises  where  artieles  of  food  are  sold  and  regarding  various 
otiier  matters.   I)ul   tliese  need   not    Ik>  set   out   in  detail. 

C.M'i;    I'llOVINCE. 

IS").  The  issue  of  Lieenees  in  the  Cape  Province  is  governed  hy  the  Licences  (Consolida- 
tion) Ordinance  No.   14  of  litltj  of  the  Cape  Provincial  Council. 

Many  of  its  provisions  are  similar  to  those  of  the  Transvaal  Ordinance. 

Lieenees  are  issued  l)v  lleeeivers  of  Hevenue,  Magistrates,  Postmasters  and  other  didy 
autiiorised  pul)lic  officers. 

But  no  licence  to  carry  on  tlie  business  of  Baker.  Butcher,  general  dealer  {including 
grocer),  greengrocer  or  hawker  can  he  obtained  unless  the  applicant  produces  a  certificate 
from  the  local  autlujrity  allowing  the  i.ssue  of  such  licence  :  that  is  from  the  Municipality  or 
\'illage  Management  Board  for  j)remises  in  their  respective  areas,  and  from  the  Divisional 
Council  for  premises  outside  those  areas.  Where  no  local  authority  exists  the  Magistrate 
issues  or  refuses  the  certificate  in  his  discretion. 

No  such  ccrtificvite  is  required  for  rene\\als  of  licences,  e.\cept  in  the  case  of  hawkers. 

No  application  for  a  certificate  for  a  general  dealer's  licence  can  be  considered  by  the 
local  authority  unless  satisfactory  reports  are  received  : — 

{(i)  from  the  Health  Officer  as  to  the  suitability  of  the  premises  for  the  proposed  business, 

and  the  absence  of  objection  on  the  ground  of  Public  Health  : 
(h)  from  the  Police  Authorities  as  to  the  character  of  the  applicant. 

E\ery  application  madi-  to  the  local  authority  for  a  certificate  for  such  a  licence  niu.'?t  be 
granted,  unless  it  is  opposed  by  a  majority  of  members  present  when  the  application  is  finally 
eonsiilered,  and  such  majority  also  forms  a  majority  of  the  whole  number  of  the  m.embers 
constituting  that   body.  > 

i;!(i.  There  is  no  appeal  fiom  the  decision  of  the  local  authority,  but  the  Administrator 
has  the  right  to  grant  the  necessary  certificate,  if  he  is  satisfied  that  it  has  been  refused  by  that 
body  solely  on  the  ground  that  there  are  already  a  sufficient  number  of  general  dealers  within 
the  particular  area. 

But  any  peison  who  holds  a  general  dealer's  licence  for  a  particular  premises,  and  wi>;hes 
to  (change  the  place  at  which  his  business  shall  in  future  be  carried  on,  may  apply  to  the  lf)cal 
authority  for  a  certificate  authorising  such  removal  ;  and  if  it  is  lefused,  he  can  appeal  to 
the  Atlministrator,  who  may  issue  the  necessary  certificate  under  the  hand  of  the  Provincial 
Secretary,  if  he  is  satisfied,  after  due  enquiry,  that  it  was  refused  without  reasonable  cause. 

In  case  of  the  death  or  insolvency  of  the  holder  of  any  licence,  the  widow  or  executor  of 
the  ileceased  person,  or  the  trustee  in  the  insolvent  estate,  as  the  case  may  be.  may  carry  on 
the  l)usine*is  under  the  same  licence  ;  and  ma}'  renew  the  licence,  when  it  has  expired,  for  a 
further  period  of  one  year,  without  obtaining  any  certificate  which  may  otherwise  be  required. 

Natal. 

137.  Under  the  Licensing  Laws  of  Natal,  the  principal  of  which  is  Act  No.  18  of  lst>7,  a 
Licensing  Official  is  appointed  by  the  Town  Council  or  Town  Board  to  issue  the  annual  licences 
(not  being  liquor  licences)  required  in  the  borough  or  township  by  wholesale  or  retail  dealers. 

Licences  requircil  for  places  else\\  here  than  in  a  l)ort)Ugh  or  township  are  i.ssuod  by  a  Licen- 
sing Officer  for  the  whole  proxince,  aj)pointcd  by  the  Administrator. 

A  Licensing  Officer  has  absolute  discretion  to  issue  or  refuse  the  licence  applied  for  ;  and 
his  decision  is  not  liable  t<,)  review,  reversal  (jr  alteration  by  any  Court  of  Law. 

But  the  applicant,  or  any  other  person  having  an  interest  in  the  cjuestion,  has  a  right 
of  apjieal  from  the  decision  of  the  Licensing  Officer  to  the  Town  Council  or  the  Town  Board, 
if  the  licence  is  sought  for  in  a  Borough  or  Township. 

In  the  case  of  licences  sought  for  elsewhere,  the  appeal  lies  to  a  special  board  of  three 
))ersons   appointed   by   the   Administrator. 

This  Board,  as  well  as  the  Licensing  Officer  appointed  to  issue  licences  for  places  elsewhere 
than  in  a  Borough  or  Township,  have  their  headquarters  at  Maritzburg,  and  deal  with  appeals 
from  the  decision  of  that  officer  regarding  all  applications  for  licences,  outside  Boroughs  or 
Townships  throughout  the  Province. 

l.'iS.  In  1909  special  provision  was  made  by  Act  22  of  1909  foi'  an  appeal  to  the  Supreme 
Court  or  Circuit  Court,  in  cases  of  applications  for  renewals  of  licences,  from  the  decision  of  a 
Town  Council,  Town  Board  or  Licensing  Board  ;  the  last  named  having  been,  previous  to  1916 
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tlie  appL41ato  body  for  aijplications  for  licences  outside  Boroughs  and  Townsliips,  before  the 
estabhshment  of  the  special  Board  above  referred  to. 

That  Act  was  passed  in  accordance  with  an  arrangement  arrived  at  between  tlie  Govern- 
ment of  India  and  the  Natal  Government  in  that  year,  by  whicli  it  was  agreed  that  tlie  emigra- 
tion of  indentured  labourers  from  India  to  Natal  would  be  allowed  to  continue  for  a  further 
period  not  exceeding  one  year  from  the  2nd  December,  1909,  if  such  a  provision  were  made. 
The  emigration  of  indentured  labour  to  Natal  was,  however,  not  finally  prohibited  by  the 
Government  of  India  until  tiie  1st  July,  1911. 

In  case  an  appeal  is  noted  from  the  decision  of  a  Licensing  Officer  lie  must  forward  to  the 
Appellate  body  the  record  of  the  application  and  the  proceedings  therein,  together  with  the 
reasons  for  his  decision,  all  of  which  are  to  be  open  to  inspection  by  the  appellant  and  respon- 
dent. 

139.  No  licence  can  be  granted  to  any  person  who,  when  required  thereto,  fails  to  show  to 
the  satisfaction  of  the  Licensing  Officer,  or  to  the  Town  Council  or  Town  Board,  as  the  case 
may  be,  that  he  is  unable  to  fulfil  the  conditions  of  the  Insolvency  Law  as  regards  the  keeping 
of  such  books  of  account  in  the  English  language  as  are  usual  and  proper  in  the  business  to  be 
carried  on. 

But,  according  to  the  decision  of  the  Courts,  it  is  not  necessary  for  the  applicant  himself 
to  be  able  to  keep  his  books  in  the  English  language  ;  it  is  sufficient  if  they  are  kept  for  him 
in  that  language  by  some  other  person. 

No  licence  can  be  issued  in  respect  of  premises  which  are  unfit  for  the  intended  trade  or 
unprovided  with  proper  sanitary  arrangements  or  suitable  accommodation  for  clerks  and 
servants,  apart  from  the  stores  or  rooms  in  which  goods  are  kept,  in  cases  where  premises 
are  used  for  both  purposes. 

These  are  the  only  two  grounds  of  refusal,  imperative  in  terms,  which  are  specially  pro- 
vided for  by  the  Act  18  of  1897  ;  but  the  Licensing  Officer  of  the  Province  (outside  Boroughs 
and  Townships)  informed  the  Commission  that,  in  the  exercise  of  the  discretion  allowed  him, 
he  refuses  new  licences  also  on  the  ground  that  there  are  already  sufficient  licences  of  the  kind 
in  the  area  applied  for. 

140.  The  question  of  transfer  cff  licences  is  dealt  with  by  section  1.5  of  Act  43  of  1898, 
which  provides  that,  subject  to  regulations  that  may  be  made  by  the  Governor,  and  to  the 
payment  of  a  stamp  duty  of  five  shillings  on  each  transfer,  "  licences  may  be  transferred  so 
as  to  authorise  : — 

"  (a)  The  same  person  to  carry  on  the  same  occupation,  or  do  the  same  act  on  or  at 
"  another  place  within  the  same  Municipality,  Township  or  Magisterial  Division. 

"  (6)  The  carrying  on  of  an  existing  occupation,  or  the  continuance  of  an  act  by  another 
"  person  on  or  at  a  place  already  licensed,  in  respect  of  which  occui^ation  or  act 
"  the  transferee  has  acquired  the  rights  of  the  prior  holder  of  the  licence." 

From  this  it  would  appear  that  a  Licensing  Officer  would  not  be  entitled  to  refuse  transfer  of 
a  licence  from  the  holder  to  another  person,  or  from  the  licensed  premises  to  other  premises, 
unless,  in  the  latter  case,  the  applicant  fails  to  satisfy  him  that  the  new  premises  are  suitable 
for  the  purposes  of  the  proposed  business,  both  as  regards  situation  and  character,  as  required 
by  Section  8  of  Act  18  of  1897  and  Section  27  of  Ordinance  No.  11  of  1911.  But  in  practice 
the  Licensing  Officers  seem  to  treat  applications  in  respect  of  both  classes  of  transfer  as  applica- 
tions for  new  licences. 

Okange  Free  State. 

141.  In  the  Orange  Free  State  Province  Asiatics  and  other  coloured  persons  are,  by  the 
laws  of  the  former  Republic  which  are  still  in  force,  prohibited  from  trading  or  carrjdng  on 
business  of  any  description  whatever. 

A  discussion  of  the  Licensing  Laws  of  that  Province  would,  therefore,  not  seem  relevant 
to  the  subject  of  our  enquiry.  But,  for  the  purpose  of  comparison  with  those  of  the  other  three 
provinces,  it  may  be  useful  to  set  out  their  main  provisions. 

Licences  to  trade  are  issued  by  the  Magistrates  or  Assistant  Magistrates  of  the  various 
districts. 

But  no  new  licence  can  be  issued  except  upon  production  by  the  applicant  of  a  licence 
certificate  from  the  licence  certificate  board  of  the  district. 

That  board  consists  of  the  "  licence  officer  "  of  the  district  (or  in  his  absence  such  person 
as  the  Administrator  shall  appoint)  as  chairman,  and  four  other  members  appointed  by  the 
Administrator.  Of  these  four  one  is  nominated  by  the  several  Chambers  of  Commerce  and  one 
by  the  several  Town  Councils  and  Village  Management  Boards  in  the  district. 

The  Board  issues  certificates  on  which  all  new  trading  licences  are  granted,  but  does  not 
deal  with  renewals,  which  are  granted  as  a  matter  of  course  by  the  licence  officers. 
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If  a  licence  certificate  is  refused  the  Board  cannot  consider  an  ajjplication  from  tiie  saino 
ai)plicaiit  within  six  months  of  such  refusal. 

Transfer  of  a  trade  licence  from  one  person  to  another  is  made  by'  endorsement  in  the 
presence  of  a  Magistrate  ;   but  a  transfer  to  other  premises  is  regarded  as  a  new  licence. 

The  Board,  in  arriving  at  its  decision  on  any  application  for  a  licence  Certificate,  must 
have  regard  to  : — 

(a)  the  character  of  the  applicant ; 

(b)  the  nature  of  the  premises  ; 

(c)  the  position  of  the  premises  as  reganls  any  place  of  public  worship,  scIk  ml  ( n-  ho.spital, 

or  the  like  ; 
{(I)  the  manner  in  wliich  the  applicant  has  conducted  any  licensed  business  in  the  past. 

They  must  briefly  record  the  evidence  adduced  for  or  against  the  granting  of  any  applica- 
tion, and,  in  case  of  refusal,  also  the  reason  for  so  refusing. 

ASIATIC  QUESTION  IN  NATAL  PROVINCE. 

HlSTOkRICAL. 

142.  The  Asiatic  problem  in  Natal  differs  greatly  in  many  respects  from  that  in  the 
Transvaal.  The  total  Asiatic  population  in  the  latter  province  is  equal  only  to  ai)out  2|  per 
cent,  of  the  Europeans  ;  in  the  former  it  somewhat  exceeds  the  Eur()])ean  population.  In 
the  Transvaal  the  Asiatics  are  mostly  engaged  in  trade  ;  in  Natal  the  larg(^  majority  are 
laljourers,  but  the  minority  includes  professional  men,  merchants,  small  traders,  farmers, 
artisans,  clerks  and  others  employed  in  various  occupations. 

This  large  Asiatic  population  in  Natal  consists  almost  entirely  of  British  Indians.  The 
merchants  and  principal  traders  are,  as  a  rule,  Bombay  Mahomedans,  who  are  here  also  often 
spoken  of  as  "  Arabs."  The  labourers  arc  invariably  Madrassi,  and  the  other  occupations 
above  mentioned  are  chiefly  filled  by  the  descendants  of  immigrants  of  that  class  who  originally 
came  to  Natal  as  indentured  labourers. 

143.  Unlike  their  compatriots  in  the  Transvaal  the  Asiatics  in  Natal  have  always  enjoyed 
the  same  rights  and^privilcErcs  as  to  owTiership  of  land  atT  EiiropeaEH.'  The  same  Licensing 
Laws  are  applicable  to  botli  Asiatics  and  Europeans,  but  tlic  former  complain  of  unjust  treat- 
ment at  times  in  the  administration  of  those  laws. 

During  our  enquiry  in  Natal,  therefore,  the  Indian  community  were  mainly  on  the  de- 
fensive. They  came  chiefly  to  combat  any  attempts  or  proposals  to  deprive  them  of  the  rights 
and  privileges  which  they  and  their  forbears  have  possessed  since  their  first  arrival  in  the 
country  some  sixty  years  ago. 

In  the  Transvaal  they  did  not  confine  their  energies  to  the  preservation  of  their  existing 
privileges,  but  fought  for  greater  rights,  by  demanding  to  be  placed  in  the  same  position,  both 
as  to  land  ownershij)  and  trading,  as  their  fellow-countrymen  in  Natal  and  the  Cape  Province. 

144.  The  history  of  the  emigration  of  indentured  labourers  from  India  to  Natal,  which 
commenced  in  1860  and  ended  in  1911,  was  recounted  by  the  Solomon  Commission  of  1914 
and  need  not  therefore  be  repeated  in  detail. 

The  Indian  Community  lay  stress  upon  the  fact  that  it  was  only  upon  the  urgent  request 
of  the  Government  and  inhabitants  of  Natal  that  the  Government  of  India  was  induced  to 
allow  such  emigration.  It  is,  however,  a  fact  that  at  the  inception  of  the  movement  the  Govern- 
ment of  India  regarded  it  with  favour  as  affording  an  outlet  for  their  surplus  population. 
When  emigration  ceased  for  a  few  years  after  1866,  the  sugar  industry  suffered  so  seriously 
that,  after  further  rei^resentations  and  appeals  from  Natal,  it  was  resumed  in  1874  and  con- 
tinued without  material  interruption  until  1911. 

The  sugar  planters  had  discovered  that  Indian  indentured  labour  was  indispensable 
for  their  industry.  Native  labour  was  unsatisfactory  and  unreliable,  and  in  those  days  was 
practically  unobtainable. 

That  difficulty  was,  moreover,  enhanced  in  subsequent  years  by  the  demand  for  labour 
from  the  various  native  territories  in  South  Africa,  as  the  Kimberley  Diamond  Fields  and 
Transvaal  Gold  Mines  became  developed. 

145.  It  was  also  emphasized  that  every  inducement  was  held  out  to  the  indentured  coolies, 
both  by  their  emiiloyers  and  the  Government,  to  renew  their  indentures  when  ct)m23leted, 
and  subsequently  to  remain  in  the  country  as  free  labourers.  Many  thousands  of  them  did 
so  ;  and  having  brought  their  wives  with  them  they  reared  families  in  Natal,  which  now 
extend  in  some  cases  to  the  fourth  generation.  Statistics  show  that  over  50  per  cent,  of  the 
Indians  of  the  indentured  class  at  present  in  Natal  were  born  in  South  Africa.  The  Natal 
Government  established  a  school  system  for  the  children  of  the  indentured  coolies  ;  and  in 
course  of  time  the  younger  generation  showed  the  results  of  that  education  by  engaging  in 
many  of  the  ordinary  pursuits  of  Europeans. 

[U.G.  4— '21.] 
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'I'lii-M'  S(  III  til  African  Ikhii  Indians  tdrni  an  intcllijicnt .  well  (■(jurat  cd  and  cncrui-'t  ic  i'k'nu-iit 
(if  till'  Indian  (•(inuiiunitN'  liolli  in  Natal  and  tlie  Transvaal  :  and  tiu-y  tddk  a  pioniini-iit  part  in 
placing  thejndian  c-asc-  bt'torc  ns  in  both  Provinces. 

In  support  of  their  contention,  yir  Benjamin  Robertson  pointed  out  tiiat  tlie  Natal 
A\itiioritics  at  the  outset  aelually  encouraged  the  ])ernianent  settlement  of  immigi'anfs  b_\ 
olYcrinf  them  grants  of  land  in  lien  of  a  return  passage  to  India  ;  but  this  lasted  for  a  shoi't  period 
only,  and  very  little  land  was  so  given  out.  I'ntil  1S!)5  the  terms  of  indenture  provided  that  the 
immigrant  shoukl  remain  in  the  Cok)ny  for  five  years  after  tlie  expiry  of  his  indenture.  After- 
wards, liowever,  as  the  number  of  free  Indians  settled  in  the  Colony  increased,  public  opinion 
demanded  tliat  measures  should  be  taken  to  secure  the  return  of  the  indentured  labourers  as 
soon  as  their  indentui-es  expired. 

l-Kj.  In  considering  the  position  of  Indians  in  Natal  it  slumld  be  borne  in  mind  that,  at 
all  events  until  1893,  the  form  of  Government  precludetl  the  general  l)ody  of  the  people  from 
(^ivintf  adequate  effect  to  their  views:  In  that  year  Natal  ceased  to  be  a  Crown  Colony  and 
Responsible  C4overnment  was  established  ;  but  the  distribution  of  seats  in  the  Legislature 
appears  to  have  been  unsatisfactory,  and  large  sections  of  tlie  people  objected  that  thgy  did 
not  enjoj'  their  full  share  in  shaping  the  policy  of  the  Colony.  An  Indian  Innnigration  Board 
was  created  in  1874,  and  the  Government  contributed  an  amnial  grant  of  £10,00(1  until  1X94 
towards  the  expense  of  introducing  indentin-ed  labourers.  In  1891,  when  speaking  on  the 
mption  to  discontinue  that  grant  the  late  Right  Hon.  Harry  Escombe  stated  that  in  1876  the 
number  of  Indian  immigrants  was  10,33<)  ;  in  1899,  30,355.  or  an  increase  of  200  per  cent,  in 
13  years,  and  observed  : — 

"  Worded  as  the  Law  is,  this  thing  year  after  year  is  creeping  further  ami  further 
"  all  over  the  Colony,  until,  if  the  neglect  oi  which  we  have  been  guilty  in  the  past  is 
"  still  continued,  the  whole  of  the  Indian  population  will  become  part  and  parcel  of 
"  this  Colony,  and  will  make  the  reform  impossible  which  at  the  jjresent  moment  is 
"  difficult." 

Again,  in  1895,  in  moving  the  Second  Reading  of  the  Indian  Innnigration  Law  Amcnil- 
ment  Bill,  Mr.  Escombe  said  "  there  is  no  oljligation  on  an  Indian  immigrant  to  remain 
under  indenture  in  this  Colony  after  the  expiry  of  the  contracted  term  or  to  return  to  India, 
as  is  understood  to  be  the  general  wish  of  the  Colony." 

The  feeling  in  Natal  against^the  ingress  of  the  Indians  came  to  a  head  in  189(>-1897  when 
the  people  rose  at  Durban  and  by  force  prevented  tlie  landing  of  several  hundred  free  Indian 
labourers  from  two  steamers,  the  "  Naderi  "  and  "  Courland,"  until  the  Government  of  the 
day  undei'took  to  introduce  the  Bills  which  subsequently  became  the  Licensing  and  Immi- 
gration Restriction  Laws  of  1897.  In  introducing  these  Bills,  Mr.  Escombe,  then  the  Prime 
Minister,  said  : — 

"  unless   an   arrestation   was   put  upon  the  introduction   of   niimigranls  from    Lidia, 

"  the    whole   of  the  social  polity  of  this  country  would    be   distiubed Having 

"  regard  to  the  character  of  the  people  who  were  coming  into  the  country  (deck  pas- 
"  sengers  as  a  rule,  who  paid  only  £2  or  so  for  their  passage,  aiKl  Avho  were,  therefore, 
"  seemingly  in  no  very  flourishing  condition  of  life)  it  was  easy  for  the  whole  of  the 
"  population  of  this  country  to  be,  as  it  were,  submerged  by  the  new  arrivals,  entailing 
"  a  competiti(jn  which  was  simply  impossible  as  far  as  Europeans  were  concerned, 
"  whether  in  trade  or  agriculture,  on  account  of  the  different  habits  of  life." 

Indentured  labour  was,  however,  allowed  to  continue,  but  without  any  monetary  assistance 
from    the    Government. 

147.  Finally  in  1908  the  Government  of  India  decided  to  prt)liibit  the  further  emigration 
of  indentured  labour  to  Natal.  The  reason  for  that  decision  was  that  they  were  dissatisfietl 
with  the  maimer  in  which  Indians  were  treated  by  the  Natal  authorities  un(^ler  the  Licensing 
Laws,  and  the  continued  failure  to  secure  the  necessary  amentlment  of  those  laws.  They  felt 
that,  so  long  as  Natal  maintained  that  attitude,  they  would  not  be  justified  in  permitting  the 
continuance  of  a  system  of  emigration  which  must  have  the  effect  of  increasing  the  nmiiljcr 
of  Indians  who  might  ultimately  be  affected  by  the  measures  adopted  by  the  Colony. 

(Subsequently,  however,  on  the  earnest  representations  of  the  Natal  Government,  the 
Secretary  of  State  for  India,  on  behalf  of  the  Government  of  India,  agreed  to  pe^rmit  the  emi- 
gration of  indentured  Indians  for  a  further  period  not  exceeding  one  year,  on  condition  that  a 
law  was  enacted  allowing  a  right  of  appeal  to  the  Supreme  Court  against  a  refusal  to  renew 
a  dealers'  licence.  The  Natal  Act  No.  22  of  1909,  providing  for  such  an  appeal,  was  in  conse- 
quence passed  ;  and  the  emigration  of  indentured  labour  was  then  permitted  until  the  1st  July, 
1911,  when  it  finally  ceased. 
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14S.  Tlu'  griox  aiiccs  ,iih1  niijcct  ions  laiscd  ajiaiiixl   IIh'   Indian  (nininnnits    1)\    llie  Kurii 
peans  in  Natal   wcro  on  nnicli  the  sann'  lines  as  in   (lie  Transvaal,  so  far  as  the  social  and 
i'(.'on(jniic  asprots  of  the  question  are  eoneerned. 

'I'liere  can  l)e  no  doubt  tliat,  although  tl\c  Government  of  iS'atal,  urged  tliereto  by  those 
interested  in  tlie  sugar  and  other  industries,  were  always  eager  to  ensure  the  continuance  of 
the  system  of  the  innnigra'tion  of  indentured  iai)ourers  from  India,  a  strong  opjxisition  to 
that    (Kilicy  gradually  developed  amongst  the  Euroi)ean  inhabitants  of  the  Colony. 

I4!t,  So  fai-  back  as  the  year  1885  the  (|uesti())i  of  the  continuance  of  the  system  of  immigra- 
tion «as  referred  by  the  Natal  (.Jovernmcnt  to  a  Commission  ])residetl  ovit  I)\'  Mr.  Justice 
Wragg,  which  reported  in   1887. 

The  following  extracts  from  their  report  may  be  quoted  : — 

■'  Our  enquiries  have  satisfied  us  that  there  is  in  this  Colony  an  undoubted  pic- 
'■  ponderaiice  of  (opinion  that  the  Indian  immigrant  should  remain  under  indenture 
"  during  the  whole  period  of  his  residence  within  the  Colony.  The  majority  of  white 
"  colonists  are  strongly  opposed  to  the  j)resence  of  the  free  Indian  as  a  rival  and  com- 
"  petitor,  either  in  agricultnral  or  commercial  pm-suits. 

" Some  angrily  demand  that  the  introduction  of  Indian  emigrants  shall 

"  forthwith  cease,  and  that  the  Kafirs  resident  in  the  Colony  shall  be  force<l  to  work. 

"  Others  arc  content  that  emigration  should  continue,  but  they  insist  that  imnii- 
'■  grants  shall  be  sent  back  to  India  at  the  end  of  five  years'  indentured  .service,  mdess 
"  they  be  willing  to  reindenture  for  the  further  period  of  their  residence  in  the  Colony. 

"  Others,  again,  do  not  object  to  tlic  present  system,  if  the  status  of  the  free  Indian 
■■  be  reduced  to  a  lower  level,  by  depriving  him  of  a  portion  of  the  capac^ity  of  exercising 
■"  all  the  rights  at  the  present  attached  to  his  status.'" 

loO.  It  appears  from  this  report  that  originally  the  Indian  I'ctail  shops  in  Durban  an<l 
other  places  were  kept  either  by  free  Indians  whose  indentures  had  expired  or  by  tho.se  who 
came  as  free  Indians.  But  this  class  gradually  became  supplanted  by  the  '"  Arab  "  traders, 
who  exhibited  keener  intelligence  and  greater  business  acumen. 

It  is  against  this  latter  class  of  Mahomedan  trader  that  the  present  agitation  in 
Natal,  as  well  as  in  the  Transvaal,  is  mainly  directed.  In  fact,  many  of  the  witnesses  candidly 
stated  that  they  had  no  objection  to  the  presence  of  the  Indian  so  long  as  he  remains  a  labourer 
ami  does  not  embark  upon  commercial  or  other  pursuits. 

151.  It  is  interesting  to  note  that,  in  the  very  yvar  that  Law  :}  of  1885  was  ])assed  in  the 
Transvaal  RcpubliCj  a  movement  was  on  foot  in  Natal  to  deal  with  Asiatics  on  lines  similar 
to  the  provisions  of  that  la«  ;  for  we  find  that  the  Wragg  Commission  of  1885-7  referred 
in  their  Report  to  a  petition  which  was  presented  to  the  Legislative  Council  of  Natal  by  the 
Maritzburg  Chamber  of  Commerce,  dated  the  15th  July,  1885,  and  which,  they  state,  illustrateil 
the  bitter  feeling  against  these  Arab  traders.  In  that  petition  tlie  Chamber  prays,  inter  alia. 
that  legislation  may  be  introduced  prohibiting  Arabs  or  Asiatics  from  living  or  trading  in  any 
part  of  the  town  except  in  such  quarter  as  may  be  set  apart  by  the  Corporation  or  local 
authorities  for  tfiat  purpose. 

Ownership  of  Land  and  Propkrty. 

152.  As  regards  the  question  ()f  ownership  of  land  a  very  strong  feeling  undoubtedly 
prevails  at  the  present  time,  especially  amongst  the  farming  connnunity.  that  some  restriction 
should  be  placed  upon  the  right  of  Asiatics  to  acquire  land  in  Natal  in  the  future. 

Upon  this  point  urgent  representations  were  made  to  the  Commission  by  several  deputa- 
tions from  the  Natal  Agricultural  Union,  the  Richmond  Agricultural  Society,  Eston-Beaumont 
Farmers'  Society  and  other  similar  associations,  as  well  as  by  prominent  fanners  in  the  Northern 
districts  of  the  Province.  These  gentlemen  all  appeared  to  be  representative  and  responsible 
men,  whose  views,  expressed  with  great  earnestness,  are  undoubtedly'  entitled  to  serious 
consideration. 

153.  The  Natal  Agricultural  L'nion  has  its  head(juaiiers  at  .Maritzburg  and  con.sists 
of  70  or  80  alfihated  societies  scattered  all  over  the  province.  It  has  about  4,0(K)  members, 
including  all  classes  of  farmers  and  sugar  j)lanters. 

The  deputation  fnmi  that   Cnion  submitted   to  the  ('onnnission   a   series  of   resolutions 
which  had  l)een  unanimously  pa.ssed  at  its  annual  conference  held  at  Maritzburg  on   the  l.'Mli 
April,  1920,  only  a  week  or  two  before  they  tendered  their  evidence  at  IJurban. 
These  resolutions  were  in  the  following  terms  : — 

This  Conference  would  record  its  considered  o])ini(Hi  that  the  Asiatic  prol)lem  presents 
a  serious  menace  to  the  Union  of  Scjuth  Africa  and  recommends  : — 

-  (a)  While  recognising  that  the  existing  teinu'c  of  land  l)y  Asiatics  should  not  be  inter- 
fered with,  no  further  acquisition  of  liuid  by  purchase,  lease  or  other  means  by 
Asiatics  shall  be  allowed. 
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(h)  No  new  licences  shall  under  any  circumstances  be  issued  to  Asiatics. 

((•)  No  transfer  of  any  existing  licences  to  any  Asiatics  shall  he  permitted,  but  at  the 
expiry  of  any  licence  held  by  an  Asiatic  by  death  of  holder,  reasonable  compensa- 
tion for  land  and  trading  stock  shall  be  paid. 

(d)  That  the  Government  shall  legislate  on  most  drastic  lines  against  the  holding  by 

any  European  or  other  person  of  a  licence  on  behalf  of  any  Asiatic. 

(e)  At  such  future  date  as  shall  be  fixed  by  legislation,  all  Asiatic  licences  now  held  by 

Companies  shall  expire  and  compensation  shall  be  paid  to  such  holders. 
( / )  The  urgency  of  this  matter  calls  for  immediate  settlement  by  legislation. 

Resolutions  of  a  similar  character  were  submitted  at  Maritzburg  by  the  Richmond  Agri- 
cvdtural  Society  and  other  farmers'  associations  beforementioncd. 

154.  It  was  represented  to  the  Commission,  by  the  members  of  these  deputations  and 
other  individual  farmers,  that  during  recent  years  Asiatics  have  been  acquiring  farms  in  the 
upland  districts  of  Natal.  It  is  said  that  for  various  reasons  they  are  able  to  give  a  higher 
price  for  land  than  Europeans  and  valuable  properties  are  being  transferred  to  Asiatics. 

There  seems  to  be  a  widespread  fear  that  if  Asiatics  once  get  a  footing  in  the  farming 
districts,  away  from  the  sugar  areas  on  the  coast,  laud  in  their  neighbourhood  will  depreciate 
in  value,  and  Euroijean  owners  will  sell  out.  The  result  would  be  that  their  properties  will 
be  acquired  by  other  Asiatics,  and  thus  eventually  a  very  large  proportion  of  the  land  in  the 
Colony  would  fall  into  the  hands  of  men  of  that  race. 

(Some  of  the  farmers  who  gave  evidence  are  descendants  of  the  British  settlers  of  1820, 
and  they  view  the  prosjject  with  serious  misgivings.  They  foresee  the  possibility  of  the  land 
in  this  country,  of  which  their  forefathers  were  the  pioneers,  being  passed  on  to  Asiatics  instead 
of    to  their  descendants. 

155.  One  of  the  members  of  the  deputation  from  the  Natal  Agricultural  Union,  who  is 
himself  a  farmer  in  the  division  of  Dundee  and  had  evidently  made  a  study  of  the  question, 
pointed  out  that  there  are  no  Crown  lands  in  Natal  of  any  value  which  could  be  procured 
by  Indians,  and  that,  since  the  passing  of  Act  No.  27  of  1913,  land  which  natives  have  acquired 
by  purchase,  and  are  therefore  alienable  by  them,  can  only  be  sold  to  natives.  The  only 
method,  therefore,  by  which  an  Indian  can  now  acquire  land  in  Natal  is  by  purchasing  it  from 
a  European  farmer,  whom  he  displaces  ;  and  that  is  regarded  as  most  undesirable  from  an 
economic  point  of  view. 

The  same  witness  quoted  details  of  several  instances  in  his  own  district,  in  which  Indians 
had  acquired  land  from  natives  before  the  passing  of  the  Act  of  1913.  Some  of  these  farm.' 
were  bought  for  speculative  purposes.  Shops  were  erected  on  them  from  which  business 
was  done  with  the  natives  ;  but  no  attempt  was  made  at  improvement,  and  the  land  was  left 
lying  idle,  in  the  hope  of  an  eventual  sale  to  the  neighbouring  colliery  companies.  On  others 
attempts  were  made  to  make  them  productive,  which  ended  in  failure  owing  to  the  incapacity 
of  the  Indian  owners.  These  were  subsequently  acquired  by  Europeans,  who  converted  them 
into  valuable  j^roperties. 

The  acquisition  of  land  by  Asiatics  in  the  upland  districts  of  Natal  is  not  widespread, 
and  accordingly  the  fear  of  a  large  influx  into  these  districts  is  based  upon  an  apprehension 
of  what  may  happen  in  the  future. 

156.  It  appears  from  the  evidence  given  in  Natal  that  Indians  as  a  rule  are  not  successful 
at  ordinary  agricultural  or  stock  farming,  although  in  certain  parts  they  purchase  cattle 
to  a  large  extent  for  speculative  purposes,  which  they  graze  on  land  owned  by  them.  But 
they  are  said  to  have  a  marked  aptitude  for  cultivatmg  land  in  the  coast  districts,  where 
they  are  principally  engaged  in  growing  sugar  cane,  tobacco,  mealies,  fruit  and  vegetables. 
This  is  no  doubt  to  a  great  extent  due  to  the  experience  gained  by  them  as  indentured  labourers 
on  the  sugar  and  other  estates  on  the  coast. 

Evidence  of  an  interesting  character  upon  this  point  was  given  by  Mr.  A.  J.  S.  Maritz, 
Magistrate  of  the  Lower  Tugela  division,  whose  residence  is  at  Stanger,  a  sugar  and  tea  plant- 
ing district.  He  stated  that  there  are  large  numbers  of  small  Indian  farmers  of  that  class  in 
his  district,  many  of  whom  possess  their  own  land.  He  finds,  however,  that  they  gradually 
get  squeezed  out  as  the  sugar  industry  expands.  Originally  they  acquire  waste  land,  ancl, 
after  cultivating  and  developing  it,  they  eventually  dispose  of  it  at  a  good  price  to  European 
sugar  planters.  Then  they  go  further  afield  and  purchase  cheaper  land  elsewhere  ;  and  thus 
they  are  continually  opening  up  new  land,  which  Europeans  would  not  find  payable.  But, 
by  cultivating  it  on  a  small  scale  and  in  an  economical  maianer,  they  manage  to  improve 
their  holdings  and  render  them  attractive  to  European  planters. 

Some  Indians,  however,  carry  on  sugar  planting  on  a  fairly  extensive  scale  themselves. 
The  same  magistrate  gave  an  instance  of  an  Indian  in  his  district  who  owned  900  acres  of 
land  all  under  sugar  cane.  He  had  come  to  Natal  originally  as  an  indentured  labourer  and 
died  last  year  leaving  an  estate  of  the  declared  value  of  £100,000.  His  five  sons  are  now 
carrying  on  the  business. 
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157.  Similar  evidence  was  given  by  another  old  resident  of  tlieStanger  district,  Colonel 
Friend  Addison,  a  retired  sugar  planter.  We  stated  that  it  is  only  since  immigration  was 
stojjped  in  1911  that  Indians  have  ])urchased  land  to  any  extent.  Before  that  their  wages 
were  so  low  that  they  could  not  save  money  for  the  j)ui'])()se.  But  \\ages  went  up  so  rajiidly 
after  immigration  ceased  that  an  Indian  labourer  was  able  to  save  £30  to  £40  in  two  or  three 
years  and  accjuire  a  plot  of  land.  They  grow  sugar  cane  and  send  it  to  the  mill  for  treatment. 
•The  only  land  fit  for  cane  growing  in  that  district  is  within  four  miles  of  the  railway  on  both 
sides  of  the  line  ;  and  Colonel  Addison  estimated  tiiat  about  one  i)er  cent,  of  it  is  owned  by 
Indians.  But  it  appears  that  a  considerable  nmnber  of  Indians  are  what  are  termed 
"  squatters  "  ;  that  is,  tenants  of  small  parcels  of  land  wiiich  they  hold  subject  to  six  months' 
notice.  The  farmers  representing  the  Natal  Agricultural  Union  suggested  that  these  leaseholds 
should  be  allowed  to  continue  during  the  lifetime  of  the  present  holders,  but  that  no  new 

eases  should  be  granted  to  Indians. 

158.  The  members  of  the  Commission  were  somewhat  surprised  and  disappointed  that 
•jjractically  no  evidence  was  tendered  on  behalf  of  the  sugar  jjlanters  in  Natal.  Not  a  single 
individual  planter  or  representative  of  the  numerous  comj)anies  owning  sugar  estates  along 
the  coast  came  forward  as  a  witness.  It  is  possible  that  they  felt  little  interest  in  the  particular 
subjects  of  our  inquiry,  as  publielj'  announced,  namely,  the  rights  of  land  ownershi])  and 
tracling  enjoyed  by  Asiatics.  They  may  therefore  have  thought  tiiat  the  question  of  rejjatria- 
tion  of  Indians,  in  which  they  woidd  naturally  be  deeply  interested,  was  beyond  the  scope 
of  our  reference. 

But  the  sittings  of  the  Commission  were  held  in  public,  and  fairly  extensive  reports  of  that 
proceedings  and  evidence  were  published  daily  in  the  press.  They  showed  that  repatriation 
was  frequently  suggested  as  a  remedy  against  Asiatic  predominance  by  various  witnesses, 
and  was  freely  discussed  between  them  and  the  members  of  the  Commission. 

The  deputation  from  the  Natal  Agricultural  Union,  indeetl,  stated  that  they  represented 
the  sugar  planters,  many  of  whom  were  members  of  the  Union. 

159.  It  is  true  that  the  main  purpose  of  the  resolutions  passed  at  the  Conference  of  that 
Union,  and  submitted  to  the  Commission,  was  to  prevent  further  acquisition  of  land  or  trading 
licences  by  Asiatics  in  the  future.  But  the  members  of  the  deputation,  as  well  as  many  other 
representative  farmers,  expressed  very  strong  views  as  to  the  desirability  of  "eliminating 
the  Asiatic  "  from  the  country,  which  they  admitted  was  the  object  aimed  at  by  their  repre- 
sentations. 

It  is  difficult  to  believe  that  the  sugar  planters'  interests  would  be  served  by  such  a  policy 
of  elimination,  unless  it  is  to  be  confined  to  the  land  owning  and  trading  classes.  But  it 
was  urged  by  some  of  the  farming  community,  notably  at  Maritzburg,  that  even  the  labourers 
should  be  got  rid  of,  and  native  labour  substituted  on  the  sugar  plantations. 

160.  "There  were  a  few  witnesses  who  incidentally  gave  evidence  in  support  of  the  interests 
of  the  sugar  industry  ;  but  they  were  not,  at  present  at  any  rate,  sugar  planters  themselves. 
The  principal  of  these  was  Colonel  Addison,  before  referred  to.  He  is  a  retired  sugar  planter 
and  came  forward  really  in  order  to  see  justice  done  to  the  Indian  community.  In  doing 
so  he  gave  very  valuable  information  as  to  the  services  they  have  rendered  to  the  industries 
of  Natal  during  the  40  years  that  he  has  been  in  touch  with  them. 

It  appears  that  for  the  first  ten  years,  during  which  he  employed  native  laboui  only, 
Colonel  Addison  could  scarcely  make  sugar  planting  pay,  while  his  neighbours  managed  to  do 
so  with  Indian  indentured  labour.  After  that  period  he  followed  their  example  and  became 
a  successful  planter. 

He  was  emphatic  in  asserting  that  Indian  labour  made  the  sugar  industry  of  Natal, 
which  could  never  have  been  built  up  with  native  labour.  He  added  that  it  was  not  cheaper 
than  native  labour.  The  Indian  labourer  received  less  wages  than  the  native,  but  his  keep, 
and  the  other  provisions  that  had  to  be  made  for  him,  brought  his  cost  to  far  more  than  that 
of  the  native.  But  he  is  more  regular  in  his  work  and  more  reliable  than  the  native.  The 
Indian,  being  awaj'  from  his  country,  has  no  interests  beyond  the  place  where  he  is  working, 
and  can  therefore  be  relied  u^jon  to  stick  to  his  work,  while  natives  are  apt  to  break  off  in  the 
middle  of  "  crushing,"  and  go  off  on  a  beer  drink  to  their  kraals  for  an  indefinite  period. 

161.  We  gathered  from  the  evidence  of  this  witness  that  a  large  number  of  Natal  born 
Indians,  descendants  of  the  original  indentured  innnigrants,  are  at  the  pn^sent  time  employed 
on  the  sugar  plantations.  They  generally  work  under  contracts  for  specified  periods,  usually  one 
year,  and  often  engage  in  family  groups  under  the  same  employer  from  time  to  time.  Their 
children  get  free  education  at  the  Government  schools.  These  children  are  later  employed 
as  ploughmen,  mule  drivers,  engine  drivers,  sugar  boilers,  and  so  on.  Being  of  the  Madrassi  class 
they  do  not  go  in  for  trading  so  much  as  the  Mahomedans  ;  but  they  take  up  such  trades  as 
cabinet-making,  tank  building,  and  leather  working. 
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H)2.  Iiiipdrlant  evidence  was  alsd  given  by  Coiniiel  A<ldis<in  as  (n  (lie  wages  earned 
liy  Indian  labourers  on  the  sugar  plantations.  Originallj'  it  was  only  lOs.  per  month,  together 
with  rations,  housing,  etc.  It  ine.reased  by  Is.  per  month  every  year,  so  that  in  tlie  fifth  t)r 
last  y(>ar  of  his  indent uicsiiij)  the  lalxiurer  i-eceived  14s.  ])er  month.  That  was  the  seale  whic^li 
prevailed  uj)  to  191 1,  when  the  last  l)atoh  of  indentured  Indians  aiiivcd. 

;\t  the  j)re.sent  time  the  ordinary  wages  of  the  field  hands  (cultivators)  are  37s.  (id.  per 
month.  That  is  the  lowest  paid  hand  on  the  estate.  Next  comes  the  mule  driver  along  the 
tram  lines,  who  brings  in  the  cane  from  all  over  the  plantation  :  he  gets  from  £2  10s.  to  £3 
per  numth.  Above  him  are  the  sirdars  or  overseers,  who  ret^eive  £(>  pei'  montli.  The  engine 
driver  earns  from  £3  to  £8  per  month  according  to  the  class  of  engine  he  drives.  Then  tliere 
is  the  sugar  boiler,  who  receives  from  £10  to  £25  per  month,  according  to  his  capacity  or 
ability.    All  these  wages  are  paid  in  addition  to  rations,  housing  and  medical  attendance. 

The.se  Indians  in  cour.se  of  time  become  skilled  in  the  particulaj-  l)raiiches  of  their  work, 
and  there  is  great  competition  for  their  labour.  The  con.sequcnce  is  that  wages  have  increased 
considerably  during  recent  years,  and  the  labourer  has  been  enabled  to  purchase  a  small  plot 
of  land  with  his  savings  ;  whereas  originally  he  returned  to  India  at  the  expiration  of  his 
iiulenture,  refusing  to  continue  to  work  at  148.  a  month. 

I()3.  Closely  allied  to  the  suljject  of  the  acquisition  by  Asiatics  of  land  in  the  country 
districts  there  is  the  eipially  burning  question  of  their  encroachment  in  the  bonjughs  and  town- 
ships, by  acquiring  fixed  property  for  business  and  residential  pin-jioses  in  the  midst  of  Euro- 
peans. 'Ilie  latter  is  regarded  with  as  much  concern  ami  disquietude  by  the  townsman  as  tho 
former  is  by  the  farmer. 

The  only  detailed  evidence  obtained  by  the  Commission  rcgat'ding  liie  ownership  of  town 
properties  by  Asiatics  related  to  the  Municipalities  of  Durban  anil  Marit/iiuig.  The  Durban 
valuation  rolls  before  l!»14  were  not  available,  but  in  that  year  the  total  valuation  of  all  pro- 
perties in  the  municipality  was  £10,404,500  :  in  October,  I'JI'J,  it  was  £13,540,030,  an  increase 
of  30  per  cent,  in  five  years.  The  total  valuation  of  properties  in  Durban  owned  by  Asiatics 
at  intervals  of  ten  years  was  given  as  follows  : — 

1888/!J  £28,840 

1898/9  200,880 

1908/9  501,750 

1918/19  0524^80 

31.3.1920 850,218 

The  Licensing  Officer  at  Durban  produced  a  statement  showing  that  in  that  town  137 
properties  were  transferred  to  Asiatics  b;\'  Europeans  at  a  total  purchase  price  of  £281, 465 
during  a  period  of  2|  years,  from  the  1st  January,  1918,  to  the  31st  March,  1920. 

Of  these,  (53  were  situated  in  what  is  rlescribed  as  Eurojiean  residential  districts.  The 
higher  individual  values  ranged  from  £5,000  to  £10,000,  and  in  three  cases  they  were  £18,000, 
£26,000  and  £27,000  respectively. 

104.  in  comparing  the  above  figures  it  must  not  be  forgotten  that  the  value  of  property 
has  increased  enormously  since  1888,  owing  to  the  great  tlevelopment  and  advance  of  the 
port  and  township  of  Durban. 

In  the  absence  oi  exact  figures  it  is  impossible  to  speak  w  ith  accuracy  ;  btit  it  .seems 
probable  that  the  value  of  jjroperty  owned  by  Asiatics,  as  compared  with  that  held  by  Euro- 
peans, is  not  substantially  greater  to-day  than  it  was  a  ((uartcr  of  a  century  ago. 

Various  explanations  of  the  extraordinary  amoimt  of  property  transferred  to  Asiatics 
during  the  2|  years  ending  on  the  31st  March,  1920,  may  Ix-  i)ut  forward.  It  may  have  been 
due  to  a  desire  to  secure  as  much  fixed  property  as  possible  in  antici))ation  of  their  rights 
being  restricted  by  the  Legislature  in  view  of  the  increasiTig  anti-Asiatic  feeling  throughout 
the  country.  Again,  it  may  be  accounted  for  by  the  fact  that,  owing  to  the  abnormal  conditions 
in  the  markets  of  the  W(jrld  dm-ing  the  war  period,  Asiatics  as  well  as  Europeans  realised  large 
profits  in  business  which  they  invested  in  fixed  property. 

165.  The  position  in  Pieternuiritzburg  was  stated  in  a  memoranilum  submitted  by  the 
Town  Clerk  as  follows  :— 

Of  the  total  rateable  value  of  immovable  property  in  Pietermaritzbm'g  (£3,472,730) 
Europeans  own  £2,922,397,  or  84-15  per  cent  ;  Asiatics,  £98,548,  or  2-84  per  cent.  ;  natives, 
£8,970,  or  0-28  per  cent.  ;   Government,  £442,815,  or  12-75  per  cent. 

During  the  past  five  years  the  value  of  property  pui'chased  l)y  Europeans  from  Asiatics 
in  Pietermaritzburg  was  £1,408  ;  and  of  propertv  purchased  bv  Asiatics  from  Europeans 
£32,236. 

The  Asiatic  population  in  1887  was  1,654  ;  in  1919  it  was  7,618,  showing  an  increase  of 
360-5  per  cent. 

The  European  civilian  population  in  1887  was  7,257  ;  in  1919  it  was  16,746,  showing 
an  increase  of  130-7  per  cent. 
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Asiatic  Trading  in  Natal. 

l()(i.  The  nuniher  of  Asiatic  Iraders  in  Natal—  almost  entirely  Indians —  is  naturally 
fai'  greater  than  in  the  Transvaal,  owinj^  cliieHy  to  the  very  large  Asiati<'  j)opiilation  and 
length  of  time  dining  wliieh  they  have  been  settled  in  that  pi'oviuci'.  'i'hev  also  earry  on 
business,  both  wholesale  and  retail,  on  an  extensive  scale,  'i'lie  \\ealthier  Indian  merchants 
are  found  principally  at  Durban.  TliiMr  establishments  have  gradually  become  grouped  in 
certain  particular  sti-eets  where  Indian  businesses  aic  to  some  extent  concentrated.  Hut  a 
great  many  aie  scattered  all  o\'ei'  the  town  and  sid)iirbs.  wliile  some  few  are  still  localed  in  ihe 
main  European  business  centres. 

1<)7.  The  Commission  received  scarcely  any  objections  oi'  grievances  as  regards  Asiatic 
trading  from  tlie  leading  Kuiopean  meichants  of  Natal  ;  the  Duibaii  and  Marit/.burg  Chambers 
of  Commerce,  for  instance,  made  no  rei)resentations  on  the  subject.  The  complaints  came 
chiefly  from  Chambers  of  Commene  in  the  smaller  towns,  and  from  individual  traders  and 
members  of  the  public. 

At  the  same  time,  the  residt  of  Asiatic  competition  in  tiade.  especially  in  the  smaller 
towns  and  villages,  is  a])|)arently  felt  as  keenly  in  Xatal  as  in  the  Transvaal. 

In  places  like  Verulam.  Tongaat  and  othei's  along  the  coast  which  were  visited  by  the 
Commission,  the  trade  a[)pears  to  be  almost  entiiel\-  in  the  hands  of  Indians.  That  is  no 
doubt  due  to  the  large  Indian  po])ulation  employetl  on  the  sugar  estates  in  tliose  parts.  Bui 
similai-  encroachment  of  Asiatii-  traders  was  complained  of  at  Dundee,  Ladysmith  and  other 
up-country  towns,  while  at  Maiity.burg  the  number  of  trading  licences  held  b\'  Asiatics  as 
compared  with  l"]nro|)cans  is.  according  to  the  statistics,  projjoit  i(>ii,ilcl\'  about  the  .same 
as  at  Durban. 

It  is  diffi(-ult.  howcvei'.  to  suggest  any  remedy  for  that  state  of  affairs,  in  view  of  Ihe 
fact  that  Indians  have  enjoyetl  fiee  and  unrestricted  rights  of  trading  cvci-  since  theu'  intro- 
duction into  Natal  sixty  years  ago.  more  especially  as  the  further  recruitment  of  Indian 
labourers  for  Natal  from  time  to  time  is  said  to  have  been  assented  to  by  the  Government  of 
India  on  the  distinct  understanding  that  those  rights  would  not  be  interfered  with. 

1()8.  An  attempt  was  made  by  the  Natal  Legislature  in  1908  to  meet  the  difficulty  by 
passing  two  drastic  measures  on  the  27th  August,  1908,  one  of  which  was  designed  to  stop 
the  issue  of  any  new  trading  licences  to  Asiatics  forthwith.  The  othei-  provided,  inter  alia. 
that  ;  " 

(a)  After  the  ."Jlst  day  of  December,  1918  (i.e.  10  years  after  the  jjassing  of  the  Act), 
no  licence  shall  be  i.ssued  or  transferred  to  or  be  eajjable  of  being  held  by  oi'  on 
behalf  of  an  Asiatic. 
(h)  An  Asiatic  who  on  the  31st  day  of  December.  1918.  holds  a  licence,  and  who  is  byj 
this  Act  prevented  from  obtaining  a  renewal  thereof,  shall  be  entitled  to  be  com-i 
pensated  from  the  jndjlic  revenue  of  the  Colony  for  the  loss  resulting  from  thi 
discontinuance  of  the  licence,  in  manner  and  subject  to  the  provisions  of  this  Aetj 

The  Imperial  Government,  however,  refused  their  assent  to  those  Acts. 

169.  The  draft  bills  were  submitted  to  the  Imperial  Government  in  May.  1908,  prior 
to  their  introduction,  and  in  a  despatch  dated  22nd  July,  1908,  the  Secretary  of  State  com- 
nuuiicatetl  the  views  of  the  Imperial  Government  to  the  Natal  Government  in  the  following 
forcible  and  interesting  terms  : — 

"  Your  Ministers  will  recognise  that,  even  if  for  the  moment  account  is  not  taken 
"of  the  question  of  the  relations  between  His  Majesty's  Government  and  the  Indian 
"  Empire,  the  position  of  His  Majesty's  Government  with  regard  to  the  Indians  in 
"  Natal  is  one  of  peculiar  responsibility.  The  grant  of  self-government  to  the  colony 
"  was  not  made  until  1893.  and  many  of  tlic  Indians  now  within  its  borders  were 
"  intrfwluced  l)cforc  that  date,  while  the  Colony  was  still  administered  under  the  tlii'ecl 
*' authority  of  the  Ciown.  "^riie  principle  followed  by  His  Majesty's  (Tovernment  in 
"  dealing  with  recent  Asiatic  legislation  in  the  Transvaal  has  been  to  defer  with  reluctance 
"  to  the  feeling  in  favour,  of  excluding  further  Asiatic  immigrants,  but  at  the  same 
"  time  to  aim  at  securing  fair  and  proper  treatment  for  Asiatics  already  in  the  countrv. 
"His  Majesty's  Goveriunent  are  under  an  especial  obligation  to  ensure  that  this 
"  principle  should  be  upheld  in  Natal. 

"  The  effect  of  the  .system  of  indentured  Indian  immigration  is  that  at  the  picsent 
"  time  according  to  the  latest  report  of  the  Protector  of  Immigrants,  there  is  a  free 
"Indian  po})ulation  in  Natal  of  fil.441,  and  that  there  are  no  less  than  22,788  Natal 
"born  Indians,  a  large  proportion  of  whom  presumably  have  no  other  home.  There 
"  appear  to  be  no  statist ic's  in  the  possession  of  this  Department  showing  what  pro- 
"  portion  of  this  population  is  engaged  in  licen.sed  trades,  but  it  would  seem  that  it 
"must  be  very  considerable.  By  the  second  bill  it  is  proposed  to  prevent  the  whole 
"of  this  section  of  the  Indian  community  from  developing  their  own  businesses  or 
"engaging  their  children  in  the  same  class  of  ti'afle  :    by  the  third  to  evict   Ihcni   in 
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ten  years  time  from  the  businesses  which  they  have  already  built  up,  and,  in  order 
to  enable  them  to  start  afresh  in  unfamiliar  and  uncongenial  occupations,  to  provide 
compensation  on  a  most  exiguous  scale.  The  |)roposed  legislation  affects  not  only 
the  trading  class,  but  the  whole  of  the  Indian  community  in  Natal,  whose  wants 
are  most  adequately  and  naturally  supplied  by  traders  of  their  own  nationality. 

"  It  would  be  a  matter  of  the  greatest  difficulty  to  eiuimerate  any  conditions  under 
which  it  would  be  possible  to  justify  tiie  interdiction  of  a  particular  class  in  the  State 
from  engaging  in  normal,  legitimate  and  necessary  occupations  ;  and  it  would  be 
still  harder  to  justify  dispossessing  them  from  their  existing  means  of  livelihood, 
however  liberal  might  b;'  the  terms  of  compensation.  But  the  imposition  of  such 
disabilities  on  a  class  which  owes  its  presence  in  the  Colony  to  the  Colony's  own 
necessities  and  whose  numbers  have  been  augmented  by  the  voluntary  action  and, 
indeed,  the  settled  pohcy  of  successive  Colonial  Governments,  over  a  period  of  15 
years  since  the  advent  of  self-government,  would  appear  on  its  merits  to  constitute 
a  hardship  of  a  specially  grievous  character. 

"  I  feel  bound  to  inform  you  that  the  inherent  defects  to  which  I  have  referred 
will  make  it  impossible  for  me  to  advise  His  Majesty  to  assent  to  these  Bills  in  the 
event  of  their  being  passed  by  the  Colonial  Legislature." 

Trading  Statistics. 

170.  The  following  summary  of  the  statistics  show  the  licences  issued  in  Durban  by  the 
Licensing  Officer  there  : — 


1915. 

1919. 

New  Licences  and 

New  Licences  and 

Renewals. 

Renewals. 

European. 

Asiatic. 

European. 

Asiatic. 

Butcher    . . 

55 

9 

55 

10 

Dairy 

54 

30 

67 

33 

Refreshment  Room 

52 

21 

79 

10 

Retail  Dealer 

667 

184 

764 

229 

Wholesale  Dealer 

132 

25 

219 

25 

Wholesale  and  Retail  Dealer . . 

172 

88 

191 

110 

Miscellaneous 

225 

158 

V 

309 

211 

1,357 

\m^ 

1,684 

\e2s^ 

In  the  miscellaneous  traties  are  included  dyer  and  cleaner,  hawker,  Uxun<lp^,  jnanufaetiu-er,  miller,  natiVo  bating 

house,  pliotographer,  tea  room  and  warehouse. 

In  those  trades  in  which  they  come  into  competition  with  Europeans,  Asiatics  held  515 
licences  in  1915  as  against  1,357  held  by  Europeans  ;  and  in  1919  Asiatics  held  628  as  against 
1,684  held  by  Europeans. 

The  Licensing  Officer  explained  the  position  as  follows  : — 

"  The  growth  in  Durban  of  the  Asiatic  licences  has  been  very  small.  I  think 
"  on  the  whole  very  few  licences  have  been  granted,  andTt  is  only  because  we  restrict 
"  the  number  that  there  are  not  a  lot  more.  .  .  .  We  do  what  we  can  to  restrict 
"  further  Indian  licences.  ...  A  European  licence  is  granted  almost  always  as  a 
"  matter  of  course,  whereas  the  Indian  licence  is  refused  as  a  matter  of  course,  if  it 
"  is  a  new  one."  ' 

In  Pietermaritzburg  in  1914,  312  European  ancl68  Asiatic  dealers  licences  were  issued  as 
against  317  European  and  119  Asiatic  licences  in  l^TST^  . 

171.  At  Newcastle  in  1914,  22  European  and  9  Asiatic  retail  licences  were  in  existence, 
and  in  1920,  27  European  and  15  Asiatic.  At  Dundee  no  new  Asiatic  retail  licence  has  been 
issued  since  1915,  and  the  existing  licences  are  as  follows  : — 

Number  of  Existing  Licences  in  Dundee  on  30th  April,  1920. 

Wholesale  and  Retail 

Retail  Dealers 

Fi'uiterers 

Native  Eating  Houses 

Boarding  Houses 

Bakers 

Butchers 

Refreshment  Rooms 


iropean. 

9 

Asiatic 

7 

30 

3 

1 

2 

1 
2 

5 

1 

2 

2 

5 

— 

50 


20 
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172.  The  Licensing  Officer  for  Natal  is&uts  all  licences  outside  the  f«)llo%\'ing  places  : — 

31  tin  ici  pal  ides. 

Pioteiinaritzburg,   Durban,   Ladysmitli,   Dundee,   Newcastle,   Vryheid,    Est  court. 
Grey  town. 

Local  Boards. 

Weenen,  Charlestown.  South  Shepstone,  Paulpietersburg,  Utrecht,  South  Barrow, 
Harding,  Vcrulam,  Eshowe,  Howick. 
He  has  supplied  the  following  return  of  h'eeiiecw  r(>newed  : — • 


. 

1909. 

191 

5. 

1919. 

European. 

Asiatic. 

I'^Mi'opoan. 

Asiatic. 

European. 

Asiatic. 

Wholesale 

1 

3 

2 

3 

3 

5 

Retail 

4oa 

458 

452 

47(1 

4n(t 

563 

Butchers 

— ■ 

— 

83 

29 

74 

42 

Bakers 

— 

— 

58 

10 

38 

19 

Native  Eating  House 

— 

3 

26 

28 

23 

49 

Indian   Eating  House 

— 

— 

— 

— 

— 

fi 

Mamifacturers 

— 

— 

7 

5(i 

29 

110 

Miller 

— 

— 

54 

1  1 

50 

8 

Hawker 

4 

20 

2 

44 

4 

33 

Agent 

— 

— 

7 

1 

4 

1 

Malt 

— 

— 

— 

— 

24 

117 

Stationer 

— 

— 

2 

— 

1 

— 

Old  Metal      .. 

4 

— 

4 

— 

3 

— 

4ir, 

490,^- 

097 

652^^ 

053 

953 

The  large  increase  in  Asiatic  Licences  is  explained  by  the  Licensing  Officer  as  follows  : — 

^fmSiS  Ordinance  No.  5  was  passed  amending  an  exemption  which  permitted 
"  unlicensed  trading  in  colonial  produce,  and  that  brought  a  very  big  increase  in 
"  the  number  of  applications  for  new  licences.  Then  came  the  war,  and  a  large  number 
"  of  Europeans  carrying  on  stores  in  the  country  districts  sold  their  businesses  for 
"  the  purpose  of  going  aA\'ay  to  the  front,  and  they  foimd  that  the  man  willing  to  pay 
"  the  highest  price  for  a  >{niv  was  the  Asiatic  trader  ;  that  accounted  for  the  increase 
"  in  the  number  of  Asiatic  Licences  during  the  war."  • 

"The  Ordinance  of  1914  enacted  that  licences  must  be  held  by  Manufacturers, 
"  and  406  such  licences  have  been  issued.  Another  new  licence  created  in  1917  was 
"  the  malt  dealer's.  Europeans  only  hold  48,  whereas  Asiatic  Malt  Dealers'  licences 
"  numbered  326  in  the  same  period." 

From  the  statement  of  new  Licences  granted  and  refused  by  the  Licensing  Officer  for 
Natal  the  following  statistics  have  been  taken  : — 


Granted. 

Refused. 

• 

1909  to  1919. 

1909  to  1919. 

European. 

Asiatic. 

European. 

Asiatic. 

Wholesale 

13 

14 



9 

Retail 

667 

221 

81 

034 

Butchers . . 

175 

70 

7 

84 

Bakers 

74 

12 

— 

13 

Native  Eating  House  . . 

63 

47 

15 

102 

Indian  Eating  House 

— 

9 

— 

5 

Manufacturers    . . 

89 

221 

2 

55 

Millers 

155 

20 

4 

— 

Hawkers  . . 

88 

116 

1 

173 

Agents 

18 

1 

— 

— 

Malt         

33 

143 

7 

74 

Stationers 

7 

— 

— 

— 

Old  Metal  Dealer 

10 

— 

— • 

3 

1,392       '         874 

117 

1,152 

[U.G.  4— '21.] 


48 

From  a  return  of  transfers  made  by  the  Licensing;  Officer  for  >Jatal  for  the  period  1909  to 
1919  it  appears  that  99  licences  were  transferred  from  EiiropeaTis  to  Asiatics,  and  tiiat  1<))  of 
such  applications  were  refused  ;    while  .six  A.siatics  transferred  their  hcences  to  Kurojxvins. 

173.  Some  coiiKrniation  of  the  statement  made  Ijy  Asiatics,  that  traile  jealousy  is  at  the 
root  of  the  opposition  tu  their  ti'ading  operations,  is  oljtained  from  the  following  Veturn 
furnished  by  the  Licensing  Officer  for  Natal ;  but  the  return  goes  to  show  that  trade  jealousy 
is  not  confined  to  the  white  races  ;  on  the  contrary,  it  appears  that  in  1919  out  of  102  opposed 
applications  by  Asi;itics  71   were  opposed  by  Asiatic  C(jmpctitors  only. 

OpfX)se(l   Asinlir   A p pi i rational. 


1914  to    IH19 


Year. 

Xumber 
.\ppliontion9. 

Opposed 

by 
AsiatipB. 

Opposed 

by 
Kuroj  leans. 

Opposed 
by  Europpans 
and  -Asiatics. 

Opposed 

by  Euiopi>aii», 

Natives 
and  .Asiatics. 

1914 

102 

52 

36 

13 

1 

I9ir. 

97 

60 

23 

13 

1 

191fi 

71 

31 

21 

18 

1 

1917 

110 

59 

30 

21 

— 

191H 

106 

74 

22 

9 

1 

1919 

102 

71 

20 

11 

588 

347 

152 

ss 

4 

The  Licensing  Officer  for  Durban  also  stated  that,  although  the  objectors  were  generally 
rival  traders,  in  the  majority  of  cases  Asiatic  applications  were  oppo.sed  by  Asiatics. 

Asiatic  C'ompetition  in  .Skilled  Trades. 

174.  The  chief  complaints  in  Natal  as  to  Asiatic  competition  in  the  skilled  trades  came  from 
some  of  the  furniture  makers  in  Durban,  although,  as  previously  stated,  a  certain  number 
of  the  descendants  of  indentured  labourers  who  have  acquired  some  education  engage  in  such 
trades,  both  in  the  towns  and  on  the  sugar  estates. 

It  was  stated  that  furniture  makers  generally  employ  Indians,  with  the  result  that 
European  lads  cannot  l)e  induced  to  apprentice  themselves,  owing  to  their  objection  to  work 
alongside  of  'Asiatics. 

it  appeared,  however,  from  other  evidence  that  Indians  are  not  adapted  to  such  trades, 
and  that  the  furniture  and  other  articles  which  they  produce  are  generally  of  an  inferior 
character,  and  such  as  are  purchased  only  by  the  poorer  class. 

175.  The  question  was  investigated  by  the  Economic  Commission  in  1914  :  and  in  con- 
firmation of  the  view  that  in  the  skilled  trades  Asiatics  do  not  ,seriously  come  into  competition 
with  Europeans,  the  following  extract  from  the  report  may  be  quoted  : — 

"  In  the  skilled  trades  the  efficiency  of  the  Indians  is  distinctly  beneath  that  of  the 
'■  white  meix,  and  there  is  doubt  as  to  the  extent  to  which  they  undertake  work  for 
"  white  people.  So  far  as  they  labour  for  their  own  people,  objection  to  their  advance- 
"  ment  is  not  even  plausible.  That  they  perform  tasks  of  a  not  very  expert  kind  in 
"  painting,  carpentering,  bricklaying  and  so  forth,  on  the  direct  order  of  white  con- 
'■  sumers,  is  beyond  dispute,  but  it  would  seem  impo.ssible  to  determine  the  extent  of 
"  the  work  in  question,  and  how  far  the  white  man  is  affected  by  it.  Much  of  the  work 
"  is  evidently  that  of  the  handy-man  rather  than  that  of  the  expert  artisan.  Again 
"  there  was  conflict  of  testimony  as  to  the  amoiuit  of  skilled  work  performed  by  Indians 
■■  indirectly  for  white  consumers.  Skilled  Indians  work  for  shops  kept  by  Indians, 
'■  but  the  degree  of  recourse  to  these  shops  by  whites  it  is  hopeless  to  attempt  to 
"  measure.  It  was  alleged  further,  that  work,  such  as  the  making  up  of  clothes,  was 
"  put  out  by  white  shopkeepers  to  Indian  skilled  workers,  but  certain  Indian  witnesses 
"  examined  by  your  Commissioners  declared  that  the  bulk  at  any  rate  of  this  work  was 
"  done  for  Indian  shops  to  the  best  of  their  knowledge.  Again,  the  extent  of  the  trade 
"  done  among  other  Indians,  by  Indian  manufacturers  employing  Indians  only,  is 
"  unknown,  but  it  seems  likely  that  in  clieap  tinware,  especially  for  natives,  it  is  relative- 
"  ly  considerable.  It  may  be  added  that  skilled  Indians  either  bring  their  knowledge 
"  from  India  or  pick  it  up  through  being  employed  for  rough  work  where  skilled  whites 
"  purue  their  avocations.  Yoiu'  Commissioners  failed  to  discover  evidence  proving 
"  that  swhite  skilled  labour  has  suffered  seriously  from  the  competition  of  Indian:^," 
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According  to  Sir  Benjamin  Robertson  experience  in  India  confirms  the  conclusions  of 
the  Economic  Commission  as  regards  the  skilled  trades,  and  one  of  the  greatest  obstacles  to 
the  industrial  development  of  India  to-day  is  the  inability  of  the  Indian  artisan  to  become 
a  skilled  workman  of  the  highest  class. 

It  may  be  doubted  whether  this  branch  of  Asiatic  activities,  affecting  as  it  does  the 
artisan  rather  than  the  trader,  comes,  strictly  speaking,  within  the  ambit  of  our  reference. 
But,  in  any  case,  it  is  obvious  that  any  interference  with  the  right  of  the  Indian  community  in 
Natal  to  engage  in  such  trades  cannot  be  recommended. 

Asiatic  Population. 

176.  The  total  Asiatic  population  in  Natal  in  1904  and  1911  was  as  follows  : — 

Year. 

1904 

1911 

That  shows  an  increase  of  about  32  per  cent,  in  the  seven  years. 

The  Asiatics  are  practically  all  Indians.  Indentured  emigration  continued  until  1911  ; 
and  in  the  last  year  special  efforts  were  made  by  the  sugar  planters  to  import  as  many  labourers 
as  possible. 

No  census  of  non-European  persons  having  been  taken  since  1911,  the  total  Asiatic 
population  at  the  present  time  cannot  be  ascertained  with  accuracy.  But  according  to  the 
records  of  the  Protector  of  Immigrants  the  number  of  indentured.  Indians  and  their  descendants 
in  Natal  was  115,515  in  1919  as  against  113,192  in  1911.  That  shows  an  increase  of  only 
about  2  per  cent,  in  eight  years  ;  the  small  increase  is  probably  due  to  the  stoppage  of  fm-ther 
immigration  of  indentured  labourers,  and  the  drift  back  to  India. 
The  figures  for  1919  are  classified  as  follows  : — 

Males.  Females.  Total. 

Bom  in  India 37,493  19,203  56,696 

Bom  in  Natal  29,252  29,567  58,819 


Males. 

Females. 

Total. 

63,497 

37,421 

100,918 

80.490 

52,949 

133,439 

Totals  ,.  ,.  66,745  48,770  115,515 


The  rest  of  the  Indians  in  Natal,  who  are  estimated  at  about  20,000  are  for  the  most  part 
Mahomedan  traders  and  their  families  who  originally  came  as  free  emigrants  in  the  wake 
of  the  indentured  labourers. 

Adding  these  to  the  number  of  Indentured  Indians  and  their  descendants,  it  brings  the 
total  Indian  population  in  1919  to  about  135,500  ;  while  according  to  a  census  taken  1918  the 
total  European  population  of  Natal  was  then  122,008. 

It  may  be  assumed,  therefore,  that  at  the  census  due  to  be  taken  in  1921  the  total  Asiatic 
population  of  Natal  will  probably  be  found  to  exceed  the  European  population  by  about 
10_per  cent. 

177.  It  may  here  be  noted  that  while  the  increase  in  the  Asiatic  population  since  1911 
appears  to  have  been  comparatively  slight,  the  European  population  has  increased  by  nearly 
25^er  cent.,  namely,  from  98,114  in  1911  to  122,008  in  1918. 

"**  Amongst  the  indentured  Indians  there  is  a  fair  sex  ratio  and  births  exceed  deaths.  Since 
1911  the  average  birth-rate  has  been  45  per  thousand  and  the  death-rate  19  per  thousand. 
Against  this,  considerable  numbers  have  returned  to  India  permanently  in  accordance  with 
the  terms  of  their  indentures  or  under  the  provisions  of  the  Indians  Relief  Act  of  1914. 

In  1915,  when  the  Relief  Act  first  began  to  operate  there  were  116,451  indentured  Indians 
and  their  descendants  in  Natal.  Since  then  returns  to  India  have  rather  more  than  counter- 
balanced the  excess  of  births  over  deaths,  and  there  has  been  a  net  decrease  of  about  I.UOO. 
There  is  no  doubt,  however,  that  in  the  course  of  time,  as  the  floating  Indian  population 
becomes  more  settled,  returns  to  India  are  likely  to  be  fewer,  and  the  normal  excess  of  births 
over  deaths  will  assert  itself.  Since  1916  the  annual  number  of  returns  has  dwindled  from 
5,585  to  1.691  in  1919.  These  numbers  have  undoubtedly  been  affected  by  outside  causes, 
such  as  shortage  of  shipping,  the  prohibition  on  the  export  of  gold  and  so  on.  And.  as  pre- 
viously stated,  there  is  evidence  to  show  that  there  are  still  many  who  would  leave  the  country, 
if  they  were  given  opportunity  and  encouragement.  As  a  general  principle,  however,  it  may 
be  taken  that  the  longer  the  Indian  immigrant  stays  in  Natal  the  less  will  he  be  inclined  to 
return  to  India.  In  the  second  and  third  generation  the  drift  back  to  India  will  become  less 
and  less  until  it  almost  ceases. 

As  has  already  been  explained,  the  indentured  Indians  and  their  descendants  are  mainly 
agriculturists.  The  Mahomedan  traders  are  of  the  same  class  as  the  traders  of  the  Transvaal 
and  the  Cape,  and  the  same  causes  are  operating  to  restrict  their  numbers.    But  being  estab- 

[U.G.  4— '21.] 
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lished  in  the  midst  of  a  large  Indian  communitj',  they  are  probably  more  inclined  to  regard 
South  Africa  as  their  permanent  home. 

According  to  the  following  figures  furnished  by  the  Principal  Immigration  Officer  at 
Durban  the  number  of  new  entrants  under  Section  3  of  the  Indians  Relief  Act,  1914,  has  been 
comparatively  small  : — 

Year.  Wives.  Cliildren.  Total. 

1915 54  61  115 


1916 
1917 
1918 
1919 


76  61  137 

60  88  148 

57  87  144 

86  148  234 


Northern  Di.stricts  of  Natal. 

178.  In  the  districts  of  Vryheid,  Utrecht  and  Paulpietersburg.  which  originally  formed 
portion  of  the  Transvaal  and  are  now  commonly  known  as  the  Northern  districts  of  Natal, 
LaM'  3  of  1885  (Transvaal)  still  applies,  having  been  specially  retained  as  one  of  the  terms 
of  their  annexation  to  Natal.  Asiatics  cannot  therefore  possess  land  in  those  districts  except 
as  provided  by  the  law  in  question,  i.e.  in  certain  areas  reserved  for  Asiatics. 

The  Natal  Dealers  Act  (18/1897)  applies  as  regards  licences,  but  the  Local  Boards  of 
Utrecht  and  Vryheid  have  hitherto  declined  to  issue  trading  licences  to  Asiatics.  The  former 
Board  sent  a  communication  to  the  Commission  of  which  the  following  is  an  extract  : — 

"  This  annexed  Territory  objected  to  the  annexation  principally  on  the  Indian 
"  question,  knowing  the  terrible  situation  in  which  old  Natal  had  brought  itself  by  the 
"  importation  of  Indians,  and  the  Chairman  of  this  Board  was  at  that  time  one  of  the 
"  strongest  objectors  ;  and  it  was  only  on  the  distinct  assurance  that  Indians  would 
"  be  excluded  that  the  population  was  calmed." 

The  Indian  community  regard  it  as  a  great  grievance  that  they  are  practically  precluded 
from  trading  in  these  Northern  districts,  owing  to  the  attitude  adopted  by  the  local  authorities 
in  administering  the  Dealers  Act  of  Natal.  On  the  other  hand,  the  Mayor  of  Vryheid  and 
other  residents  from  these  districts  entered  the  most  vehement  protests  against  any  steps 
which  might  result  in  the  introduction  of  Asiatic  traders. 

In  the  circumstances  we  do  not  recommend  that  there  should  be  any  interference  with 
the  application  of  Law  3  of  1885  (Transvaal)  to  those  districts.  But  as  regards  trading,  the 
general  Licensing  Laws,  if  amended  in  accordance  with  the  recommendations  of  this  Commission, 
would  liave_to  apply  to  them,  as  the  present  Dealers  Act  does. 

ZULULAND. 

179.  From  information  given  to  the  Commission  by  counsel  for  the  Indian  community 
at  Durban,  it  appears  that  there  is  nothiiig  to  debai;L^iatk&Jronr  q\vnuig  laiid  in 

as  some  Indians  actually  own  land  I'n  tBat  territory.  But  it  is  said  they  can  neither  reside  nor 
trade  on  that  land. 

An  enquiry  addressed  to  the  Surveyor-General  of  Natal  elicited  the  reply  that  no  law 
upon  the  subject  of  land  ownership  by  Asiatics  could  be  traced. 

Trading  rights  in  Zululand  are  regulated  by  Act  31  of  1905  (Natal),  which  includes  the 
following  provisions  : — 

(1)  No  new  or  renewed  licence,  whether  it  be  a  licence  under  the  Liquor  Act,  1896,  or 

a  trading  licence  of  any  kind  shall  be  granted  within  the  Province  of  Zululand 
unless  the  approval  of  the  Colonial  Secretary  to  the  application  therefor  is  produced 
to  the  licensing  authority. 

(2)  The  giving  or  withholding  of  such  approval  shall  be  in  the  absolute  discretion  of 

the  Colonial  Secretary,  from  whose  decision  there  shall  be  no  appeal  to  any  court 
of  law  or  authority. 

The  functions  of  the  Colonial  Secretary  as  above  set  out  now  devolve  upon  the_Adminis=^ 
tcator  of  the  Proyijace.of  Nata^l.  ""~^ 

In  view  of  the  peculiar  circumstances  prevailing  in  Zululand,  which  is  an  extensive  native 
area,  with  a  very  large  native  population,  we  are  not  prepared  to  recommend  any  alteration 
q£  the  existing  laws  affecting  that  territory.     """  — "  "~'~' 

ASIATIC  QUESTION  IN  CAPE  PROVINCE. 

180.  The  sittings  of  the  Commission  were  commenced  at  Cape  Town,  but,  although  a 
good  deal  of  evidence  was  taken  there,  it  soon  became  evident  that  in  the  Cape  Province 
there  is  no  acute  Asiatic  problem. 
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As  previously  stated,  Asiatics  in  tliat  |)r(jviiice  possess  botli  the  })arliaimnl;)rv  and  niuiii- 
eipal  franchise  ;  and  as  to  ownership  of  land  and  trading  rights  they  are  on  an  et|uality  with 
Europeans.  From  the  evidence  hefoic  the  ("oniniission  it  appears  that  tiiere  is  nt)  disposition 
on  the  part  of  the  European  inhabitants  of  ihe  Proviiu^e  to 'deprive  them  of  those  rights, 
except  in  so  far  as  such  a  desire  may  be  reflected  in  the  attempts  made  by  some  municipalities 
to  restrict  the  number  of  Asiatic  traders. 

181.  The  only  serious  grievance  ventilated  by  Asiatics  related  to  the  treatment  they 
received  at  the  hands  of  certain  municipalities  in  the  administration  of  the  Licensing  Laws. 
They  com])lained  that  certificates  for  licences  are  frequently  refused  to  Asiatics  by  those 
municipalities  for  the  sole  reason  that  the  applicants  arc  Asiatics.  No  special  grounds  are 
laid  down  in  the  Cape  Licensing  Ordinance  upon  which  municipalities  can  refuse  the  necessary 
certificate  for  a  licence  ;  and  it  has  been  held  by  the  Courts  in  several  cases  that  they  are 
not  bound  to  give  reasons  for  their  decisions,  from  which  there  is  no  appeal.  This  is  regarded 
as  a  great  injustice  by  the  Indian  community,  and  they  would  prefer  that  these  certificates 
should  be  issued  by  magistrates  ;  but,  if  it  is  to  be  left  in  the  hands  of  municipalities,  they 
ask  that  grounds  similar  to  those  prevailing  in  the  Transvaal  should  be  specified  by  the 
Legislature  for  the  refusal  of  the  certificate,  and  that  municipalities  should  be  bound  to  give 
their  reasons  for  such  refusal.  They  moreover  ask  that  there  should  be  an  appeal  from  the 
decision  of  the  municipality  to  the  Supreme  Coirrt. 

182.  There  was  clear  evidence  before  the  Commission  that  there  were  substantial  grounds 
for  this  complaint.  Some  of  the  Indian  witnesses  stated  that  they  were  fairly  well  treated 
by  the  Municipality  of  Cape  Town,  but  that  in  the  Wynberg  Municipality  it  is  practically 
impossible  for  an  Indian  to  obtain  a  new  licence  or  a  certificate  authorising  a  removal  to  other 
premises. 

As  regards  the  Cape  Town  Municipality,  strong  evidence  was  given  bj'  Dr.  Abdurahman, 
who  is  a  member  of  the  Licensing  Committee  and  Chairman  of  the  Health  Committee  of  the 
Cape  Town  City  Council.  He  quoted  several  instances  in  which,  to  his  personal  knowledge, 
the  Licensing  Committee  had  refused  certificates  to  applicants  on  the  ground  that  they  were 
Indians,  and  for  no  other  reason.  He  was  very  positive  in  asserting  that  such  occurrences 
frequently  take  place.  In  support  of  his  statement  he  produced  statistics  showing  the  number 
of  new  applications  granted  and  refused  to  applicants  of  various  nationalities  during  the  past 
five  years. 

Similar  statistics  were  supphed  to  the  Commission  by  the  Chairman  of  the  Licensing 
Committee  of  the  Capetown  City  Council.     They  were  as  follows  : — 

General  Dealers — Neiv  Applications. 


1914. 

1915. 

1916. 

1917. 

1918. 

Appli- 

Re- 

Appli- 

Re- 

Appli- 

Re- 

Appli- 

Re- 

Appli- 

Re- 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

British 

113 



189 

4 

169 

1 

176 

1 

136 

1 

Naturalized  British 

32 

1 

85 

7 

72 

2 

73 

— 

97 

3 

Russian 

47 

— 

76 

2 

65 

7 

38 

2 

49 

1 

Other  Nationality 

23 

1 

49 

2 

31 

4 

24 

3 

17 

4 

Indian 

42 

40 

45 

41 

33 

26 

30 

19 

39 

24 

Cape  Coloured 

11 

4 

55 

15 

52 

8 

33 

0 

13 

1 

268 

46 

499 

71 

422 

48 

374 

30 

351 

34 

Butchers — New    A ppJications. 


• 

1914. 

1915. 

191(i. 

1917. 

1918. 

Appli- 

Re- 

Appli- 

Re- 

Appli- 1     Re- 

Appli- 

Re- 

AppU- 

Re- 

cations 

fusals. 

cations 

fusals. 

cations  ^  fusals. 

cations 

fusals. 

cations 

fusals. 

British 

8 

— 

12 

_ — 

10          — 

2 



6 



Nat.  British 

— 

— 

8 

— 

1 

— 

3 

— 

1 



Russian 

3 

- — 

4 

2 

2 

— 

1 

— 

1 

Other  Nationalitv 

— 

— 

— 

— 

1 

1 

— 

— 





Indian 

7 

7 

6 

5 

9 

8 

2 

2 

4 

3 

Cape  Coloured 

5 

1 

5 

1 

8 

1 

7 

3 

3 

23 

8 

35 

8 

31 

10 

15 

5 

15 

3 
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Greengrocers — New  Applications. 


1914. 

191o. 

1916. 

191 

7. 

1918. 

Appli- 

Re- 

Appli* 

Re- 

Appli- 

Re- 

Appli- 

Re- 

Appli- 

Re- 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

cations 

fusals. 

British 

30 

— 

54 

5 

55 

1 

72 

1 

32 

1 

Nat.  British 

5 

— 

21 

2 

12 

2 

17 

— 

6 

— 

Russian 

3 

— 

21 

— 

17 

1 

3 

— 

2 

— 

Other  Nationality 

9 

1 

35 

7 

33 

3 

18 

2 

7 

— 

Indian 

53 

39 

103 

86 

25 

14 

28 

21 

18 

12 

Cape  Coloured 

18 

1 

109 

31 

85 

13 

73 

10 

39 

— 

118 

41 

343 

131 

227 

34 

211 

34 

104 

13 

183.  From  the  above  returns  it  appears  that,  whatever  the  reason  or  explanation  may 
be,  a  much  larger  proportion  of  applications  from  Indians  were  refused  during  the  years  speci- 
fied than  from  applicants  of  any  other  nationality. 

At  the  same  time  the  following  table  indicates  that,  comparing  the  European  with  the 
Indian  population,  the  latter  held  a  considerable  proportion  of  the  trade  licences  issued  in 
Capetown  during  the  year  1919. 


General    Dealers 
Approx. 
Licences. 

Butcliers 
Approx. 
Licences. 

Bakers 
Approx. 
Licences. 

Greengrocers 
Approx. 
Licences 

British 

1,160  =  40% 

58=31% 

27  =  62% 

109  =  21-8% 

Nat.  British 

319  =  11% 

20  =  10% 

1=   2% 

26=    5-2% 

Russian    . . 

446  =  15% 

17=   9% 

8  =  18% 

39=    7-8% 

Other  Nationality 
Indian 

203=   7% 
667  =  23% 

3=    1% 
73=39% 

4=   9% 
1=   2% 

56  =  11  -2% 
121=24-2% 

Cape  Coloured    . . 

86=   2% 

15=    8% 
186 

2=   4% 
43 

149=29-8% 

2,881 
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184.  Cogent  evidence  upon  this  point  was  given  as  to  the  action  of  the  Wynberg  Munici- 
pality by  an  Indian  named  Mahomed  Yoosoof,  the  Chairman  of  the  Cape  British  Indian 
Council.  He  has  held  a  General  Dealers  licence  at  Wynberg  for  ten  years.  In  1919  he  purchased 
another  property  in  Wynberg  for  business  purposes.  He  applied  for  the  usual  certificate  for 
the  issue  to  him  of  a  General  Dealers  Licence  for  those  premises  but  received  a  peremptory 
refusal  from  the  Municipality.  He  then  applied  for  a  certificate  for  a  Butchers  Licence  to  be 
carried  on  in  the  same  premises,  but  met  with  a  similar  refusal.  In  neither  case  was  any 
reason  given  for  the  decision.  The  witness  stated  that  he  could  come  to  no  other  conclusion 
than  that  the  only  reason  why  he  was  refused  a  certificate  was  because  he  was  an  Indian,  as 
he  had  the  liighest  testimonials  from  leading  merchants  and  favourable  reports  from  the 
Police  Authorities  and  the  Medical  Officer  of  Health.  The  result  was  that,  at  the  time  he  gave 
his  evidence,  the  premises  had  been  standing  empty  for  five  months.  He  further  stated  that 
his  was  not  an  isolated  case,  that  being  the  usual  way  in  which  Indians  were  treated  by  the 
Wynberg  Munici^Dality.  He  also  mentioned  cases  in  which  that  Municipality  had  refused 
applications  for  the  removal  of  licences,  which  were  subsequently  granted  by  the  Administrator 
on  appeal. 

After  hearing  this  and  other  evidence  of  a  similar  nature,  the  Secretary  of  the  Commission 
was  instructed  to  communicate  with  the  Town  Clerk  of  Wynberg  inquiring  whether  tlie 
Municipality  desired  to  submit  any  evidence  on  the  question  ;  and  in  reply  it  was  stated  that 
the  Municipal  Council  did  not  wish  to  give  evidence  before  the  Commission. 

Instances  were  given  of  similar  treatment  of  Indians  by  the  Port  Elizabeth  Municipality, 
bvit  no  such  complaints  were  received  as  regards  the  Municipal  Council  at  Kimberley. 

185.  The  allegations  made  by  the  witnesses  were  confirmed  by  the  reports  of  several 
cases  in  the  Supreme  Court  to  which  the  Commission  were  referred  by  their  Counsel.  The 
Courts  have  repeatedly  held  that  it  is  illegal  for  Licensing  Authorities  to  refuse  a  licence  on  the 
ground  of  the  applicant's  nationality. 

The  Cape  Licensing  Ordinance  provides  for  an  appeal  to  the  Administrator  in  case  of  the 
refusal  by  a  Municipality  of  a  certificate  for  the  removal  of  a  business  to  other  premises.  Ac- 
cording to  the  evidence  of  the  Provincial  Secretary  there  were  only  five  or  six  such  appeals 
dealt  with  by  the  Administrator  during  the  last  three  years,  and  all  those  were  allowed. 
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in  our  opinion  tlic  ro(|iicst  of  tlic  Indiim  coniinunity  thai   Aliinicipalil  ies  should  he  liouiid 
to  give  satisfacton-  reasons  for  the  refusal  of  a  ceit  ilicatc.  and  that  tiicrc  should  he  an  a|i|>(al 
from  their  decision,  is  perfectly  reasonahle.    The  question  will  he  further deall  with  wiicn  the 
recommendations  of  the  Commission  as  regards  the  Licensing  Laws  of  the  several  Provinces/  '; 
arc  discussed.  ' 

Asiatic  Population. 

18fi.  Accordinff  to  the  Census  fijrures  the  Asiatic  population  in  the  Cape  Province  in  1904 
totalled  10,242  (!),;516  males  and  y2()  females)  ;  in  1011  it  was  7,()9(t  {(^tiorj  males  and  1,085 
females)  ;  that  shows  a  reduction  of  25  per  cent,  from  1  !t(t  1  to  I !)I1.  The  above  figures  include 
766  Chinese  in  1911. 

No  complete  Census  has  since  been  taken,  hut  it  is  estimated  that  the  present  Asiatic 
population  would  not  greatly  exceed  the  1911  Census  figure. 

They  are  mainly  resident  in  the  chief  ct)mniercial  centres,  sueli  as  the  {'ai»c  Peninsula, 
Port  Elizabeth,  East  London  and  Kimberley,  where  they  are  engaged  jirincipally  in  the  fruit 
and  vegetable  trade  ;  but  in  Capetown  there  are  a  certain  number  of  grocers  and  general 
dealers,  the  large  majority  of  wlioni  carry  on  small  retail  businesses  only; 

A  considerable  amouTit  of  general  mercantile  business  is,  however,  carrieil  on  by  Indians 
11  some  of  the  up-country  towns,  such  as  Vryburg  and  Mafeking. 

187.  In  the  Cape  Province,  exe^ept  in  a  few  u})-country  places,  Asiatics  do  not  appear  to 
engage  in  agricultural  pursuits  to  any  extent,  although  they  have  an  unre.stricted  right  to 
acquire  land.  This  Ls  attributed  to  the  fact  that  the  price  of  land  in  the  vicinity  of  Capetown 
and  other  large  centres  is  too  high  for  market  gardening  j)urposes,  which  is  the  only  form 
of  agriculture  for  which  the  Asiatics  in  the  Province  are  said  to  be  adapted. 

188.  No  complaints  were  received,  as  in  Natal,  of  any  tendency  on  the  part  of  Asiatics 
to  encroach  on  the  residential  quarters  of  Europeans.  In  most  cases  they  reside  on  the  premises 
on  which  their  businesses  are  situated,  and  frequently  in  the  same  buildings,  several  of  them 
occupying  one  room  for  sleeping  purposes.  According  to  the  evidence  of  the  Medical  Officer 
of  Health  they  are  in  that  respect  as  objectionable  in  Cape  Town  as  they  are  in  the  Transvaal 
and  Natal. 

In  the  Transvaal,  Indian  witnesses  attributed  their  overcrowding  and  insanitary  habits 
to  their  inability  to  acquire  fixed  property  ;  but  their  compatriots  at  the  Cape,  though  they 
enjoy  full  rights  of  land  ownershijj,  have  ajiparently  not  been  ciu'ed  of  these  defects.  At  the 
same  time  the  Medical  Officer  of  Health  admitted  that  there  has  been  a  great  improvement  in 
the  conditions  of  life  amongst  the  Asiatic  population  in  Cape  Town  since  he  assumed  his  office 
in  1902.     This  is  no  doubt  due  to  more  active  sanitary  and  other  municipal  supervision. 

On  the  whole,  it  may  be  said  that  the  Indian  community  in  the  Cape  Province  are  very 
well  satisfied  with  their  position.  They  seem  to  be  more  concerned  about  a  possible  curtail- 
ment of  their  existing  rights  and  privileges  than  the  ventilation  of  grievances. 

TRANSKEIAN     TERRITORIES. 

189.  By  Proclamation  264  of  1904  it  is  not  lawful  for  any  Arab,  Indian  ur  <ither  Asiatic, 
of  whatsoever  nationality,  to  enter  any  oriFe  Transkeian  Territories  without  a  special  permit 
signed  by  a  Resident  MagistraTE~a!i"d  approveil  by  the  Chief  Magistrate  of  the  Native  Terri- 
tories.   The  following  are  the  districts  to  which  the  proclamation  applies  : — 

(1)  The  Transkei,  inchiding  Galekaland. 

(2)  Tembuland,  including  Emigrant  Tembuland  and  Bomvanaland. 

(3)  Pondoland,  including  East  and  West  Pondoland. 

(4)  Port  of  St.  John's. 

(5)  Griqualand  East. 

No  evidence  was  received  relating  to  these  territories,  and  we  do  not  recommend  anj- 
alteration  of  the  provisions  contained  in  the  above  proclamation. 

ASIATIC  QUESTION   IN    ORANGE    P^REE    STATE    PROVINCE. 

190.  In  the  Orange  Free  State  also  there  is,  for  reasons  previously  mentioned,  no  Asiatic 
problem. 

As  Asiatics  are  debarred  from  trading  or  acquiring  land  in  that  Province,  the  consideration 
of  its  Laws  does  not  fall  within  the  scope  of  our  reference.  We  were,  however,  favoured, 
by  the  courtesy  of  the  Provincial  Secretary,  with  copies  of  the  Orange  Free  State  Licensing 
Laws,  which  are  summarized  in  paragraph  141  of  this  Report. 

[U.G.  4— '21.] 
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GENERAL    CONCLUSIONS. 

19L  In  submitting  the  views  of  the  Government  of  Lidia  on  the  Asiatic  question  tf)  the 
Commission,  Sir  Benjamin  Robertson  emphasized  that  they  iiavc  always  felt  a  peculiar  responsi- 
bility for  the  welfare  of  Indians  in  South  Africa,  and  could  not  but  acknowledge  special  obliga- 
tions to  a  community  which  originated  from  an  organized  system  of  recruitment  to  which 
they  assented.  Nor  have  they  been  able  to  distinguish  l)etween  the  laliourer  who  was  directly 
recruited  and  the  trader  who  followed  him.  They  have  always  held  that  the  case  of  all  the 
Indians  in  South  Africa  must  be  regarded  as  one.  This  is  shown  by  their  negotiations  with 
South  African  Governments  from  time  to  time  in  regard  to  the  emigration  of  Indian  labourers, 
of  which  two  instances  may  be  quoted. 

In  1899  and  again  in  1903  the  Government  of  India  pressed  inter  alia  for  an  amendment 
of  the  Natal  trade-licensing  law,  so  as  to  allow  an  appeal  to  the  Supreme  Court  against  refusal 
of  a  licence,  as  a  condition  of  the  supply  of  indentured  labour.  Fui'ther,  in  1903,  when  it  was 
desired  to  recruit  Indian  labour  for  the  Transvaal,  the  Government  of  India  refused  to  agree 
to  such  recruitment  unless  the  restrictions  imposed  upon  Indians  generally  in  the  Transvaal 
were  substantially  modified. 

192.  Sir  Benjamin  Robertson  also  pointed  out  that  their  resiionsibility  appears  to  the 
Government  of  India  to  be  especially  heavy  in  those  Provinces  where  Indians  have  not  been 
granted  political  rights.  In  the  Cape  Province,  where  Indians  enjoy  the  parliamentary  fran- 
chise, it  is  felt  that  they  should  find  a  remedy  for  their  grievances  by  constitutional  methods 
through  the  exercise  of  the  vote.  In  Natal,  again,  where  they  have  the  municipal  franchise, 
Indians  have  some  means  of  protecting  themselves  against  abuse  of  the  powers  exercised  by 
Municipalities  in  the  granting  of  trade  licences.  But  in  the  Transvaal,  where  Indians  are 
politically  helpless,  the  Government  of  India  have  felt  bound  to  defend  their  interests  by  every 
possible  means. 

The  Government  of  India  place  great  reliance  upon  the  assurances  given  by  General  Smuts 
and  I\Ir.  Burton,  Ministers  representing  the  L''^nion  Government  at  the  Imperial  Conferences 
which  were  held  in  London  in  1917  and  1918.  At  the  former  Conference,  in  referring  to  the 
difficulties  which  had  arisen  in  the  past  in  South  Africa  with  the  Indian  population.  General 
Smuts  took  a  somewhat  optimistic  view  of  the  future.  He  regarded  the  Immigrants'  Regu- 
lation Act  of  1 913  as  having  had  the  effect  of  removing  the  fear,  by  which  many  of  the  inhabitants 
were  obsessed,  that  the  country  was  going  to  be  flooded  by  unlimited  immigration  from  India  : 
and  he  expressed  the  conviction  that  all  the  other  questions  that  remained  would  be  considered 
subsidiary,   and   would   become   easily   soluble. 

193.  At  the  Conference  of  1918  a  Memorandum  was  presented  by  Lord  Sinha  in  which 
the  principal  grievances  of  South  African  Indians  were  set  out ;  chief  amongst  these  were 
their  inability  to  own  fixed  property  in  the  Transvaal,  and  their  unfair  treatment  by  jMunici- 
palities  in  the  administration  of  the  Licensing  Laws  in  the  various  provinces.  It  was  urged 
that  Law  3  of  1885  (Transvaal)  should  be  repealed,  and  that  Transvaal  Indians  ought  not  to 
be  compelled  to  regard  themselves  as  possessing  an  inferior  status,  in  respect  to  land  ownership, 
to  their  compatriots  resident  in  the  coast  provinces.  As  a  remedy  against  arbitrary  action  on 
the  part  of  municipalities  in  the  refusal  of  licences,  it  was  suggested  that  full  rights  of  appeal 
against  their  decisions  to  the  Supreme  Court  should  be  provided  for. 

A  resolution  was  passed  recommending  these,  amongst  many  other  questions  covered  by 
the  Memoranda  presented  to  the  two  conferences  by  the  representatives  of  India,  to  the  various 
Governments  concerned  with  a  view  to  their  early  consideration. 

In  accepting  the  resolution  on  behalf  of  the  Union  Government,  Mr.  Burton  referred  to  the 
difficulty  and  dehcacy  of  the  problems  involved,  but  he  also  did  not  despair  of  satisfactorj' 
solutions  being  arrived  at.  He  spoke  of  the  Indian  population  in  South  Africa  as  good,  law- 
abiding  and  quiet  citizens  who  should  be  treated  "  as  human  beings,  with  feelings  like  our  own, 
"  and   in    a    proper    manner." 

Finally,  in  concluding  his  remarks,  he  said  "  as  far  as  we  are  concerned  in  South  Africa, 
"  we  are  in  agreement  with  this  resolution,  and  also  with  the  proposal  referring  the  Memo- 
"  randum  to  the  consideration  of  our  Government  ;  and  we  will  give  it  the  most  sjonpathetic 
"  consideration  we  can,  certainly." 

194.  In  addition  to  these  utterances,  as  pointed  out  by  Sir  Benjamin  Robertson,  Govern- 
ments in  South  Africa  have  from  time  to  time  given  undertakings  and  assui'ances  that  Indians  who 
are  lawfully  settled  in  the  country  will  be  fairly  treated,  and  their  existing  rights  safeguarded. 

As  regards  Natal,  it  was  submitted  on  behalf  of  the  Government  of  India  that  it  would 
be  inequitable  to  deprive  indentured  Indians  or  their  descendants  of  rights  which  were  open 
to  them  at  the  time  of  their  introduction  to  the  Colony,  and  were  in  effect  conditions  of  their 
recruitment. 

Finally,  it  was  strongly  urged  by  Sir  Benjamin  Robertson  that  the  repressive  legislation 
which  so  many  witnesses  have  recommended  is  no  solution  of  the  problem.  Fresh  restrictions 
would  be  regarded  not  only  by  the  Indian  community  in  South  Africa,  but  also  by  the  Govern- 
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nient  and  the  pt'oj)le  of  India,  as  a  breach  of  the  settlement  of  1914,  wliich  was  universally 
accepted  as  a  guarantee  that  the  status  which  the  Indian  community  had  acquired  in  1914 
would  at  least  be  maintained. 

195.  We  regret  having  to  admit  that  we  liave  not  found  the  questions  submitted  for 
our  consideration  so  easy  of  solution. 

Sixteen  years  ago,  not  long  after  the  close  of  the  Anglo- Boer  War,  the  Lieutenant-Governor 
of  the  Transvaal,  in  dealing  with  the  Asiatic  question  in  his  despatch  to  the  Secretary  of  State 
before  referred  to,  said  '"  in  my  opinion  we  are  face  to  face  with  a  most  difficult  problem  of 
"  modern  civilisation."  At  that  time  the  trouble  was  mainly  caused  by  protests  from  the 
European  population  against  the  influx  of  Asiatic  traders  into  the  Transvaal.  There  was  no 
corresponding  agitation  on  the  part  of  the  Indian  community.  They  had  graclually  been 
returning,  upon  the  permits  granted  to  them  under  the  Peace  Preservation  Ordinance,  to  the 
habitations  and  occupations  which  they  had  evacuated  at  the  outbreak  of  the  war.  The 
pressure  came  solely  from  the  side  of  the  Europeans.  The  attitude  of  Lord  Milner  and  Sir 
Arthur  Lawley  in  proposing  the  somewhat  drastic  legislation  which  they  submitted  for  the 
consideration  of  the  Imperial  Government  can.  in  the  circumstances,  be  readily  appreciated. 
And  there  can  be  little  doubt  that,  if  their  advice  and  recommendations  could  have  been 
followed  and  carried  out  at  that  time,  the  difficulties  surrounding  the  Asiatic  problem  would 
have  been  very  materially  reduced.  At  the  same  time,  it  must  be  admitted  that,  as  pointed  out 
by  the  Secretary  of  State  in  his  answering  despatch,  the  Imperial  Government  could  not 
reasonably  have  been  expected  to  assent  to  the  proposed  legislation,  in  the  face  of  their  previous 
determined  and  continual  protests  against  similar  legislation  in  regard  to  British  Indians 
on  the  part  of  the  Republican  Government  of  the  Transvaal. 

196.  The  difficulties  connected  with  a  satisfactory  solution  of  the  problem  have  increased 
tenfold  since  1904  ;  for  the  agitation  is  no  longer  confined  to  the  Euroj)ean  population.  Since 
that  time  tlie  Indian  trading  community  have  firmly  established  themselves  in  the  Transvaal, 
and  have  acquired  considerable  wealth.  They  have  formed  associations  for  the  protection 
of  their  existing  rights  and  the  improvement  of  their  status  in  the  province.  And  they  are  now 
as  eager  and  persistent  in  asserting  their  claims  in  those  respects,  as  their  European  opponents 
are  in  their  demands  for  the  elimination  of  Asiatic  traders  from  the  country. 

Moreover,  during  the  interval  the  situation  has  been  aggravated  by  upheavals  such  as 
industrial  strikes  amongst  Indian  labourers  and  "  passive  resistance  "  movements.  Pro- 
tracted negotiations  have  been  carried  on  by  the  Government  with  influential  representatives 
from  India  on  behalf  of  the  local  Indian  community. 

In  addition  to  legislation  dealing  with  immigration,  registration  and  other  matters  affecting 
Asiatics,  Courts  of  Law  have  frequently  been  resorted  to  for  the  purpose  of  obtaining  an 
adjustment  of  some  of  the  disputes  that  have  arisen. 

All  these  matters  have  tended  greatly  to  complicate  the  question,  and  to  render  it  far  more 
difficult  of  solution  than  ever  before. 

197.  The  fear  which  General  Smuts  referred  to  at  the  London  Conference  of  1917.  as 
having  formerly  obsessed  the  minds  of  many  of  the  European  inhabitants  of  the  Transvaal, 
has  not  been  removed  by  the  passing  of  the  Immigrants  Regulation  Act  of  1913.  A  great 
many  witnesses  before  the  Commission  insisted  that  there  is  still  a  large  and  continual  influx 
of  Asiatics  into  the  country,  in  spite  of  that  Act.  Some  of  their  assertions  were  of  a  most 
extravagant  character  and  were  generally  based  on  hearsay  ;  they  were  probably  due  to  reports 
spread  around  the  country  districts  by  interested  or  irresponsible  propagandists.  But  the 
impression  was  not  confined  to  witnesses  from  the  smaller  towns  and  country  districts,  whose 
views  might  be  influenced  b}'  the  migration  of  Indian  traders  or  hawkers  from  one  town  to 
another.  Similar  apprehensions  appeared  to  be  entertained  by  witnesses  from  the  larger 
centres ;  and  even  Counsel  for  the  South  Africans'  League  rejected  the  assurances  given  upon 
the  subject  by  the  officials  of  the  Immigration  Department,  and  expressed  his  conviction  that 
there  have  been  frequent  evasions  of  the  laws  restricting  immigration. 

We  are,  however,  as  previously  stated,  satisfied  that  there  are  no  substantial  grounds  for 
those  apprehensions,  and  that,  if  there  is  any  leakage  at  all  at  the  present  time  into  the  Trans- 
vaal, it  is  entirely  negligible.  

We'deem  it  most  important  that  the  jiuljlic  mind  shouifl  be  disalmsfd  of  tlwu  i>l>sps8ion,       /    / 
for  it  undoubtedly  lies  at  the  root  of  a  great  deal  of  the  alarm  about  the  "  Asiatic  menace."      (    ' 

VIEWS    AND   RECOMMENDATIONS    OF   COMMISSION. 
Ownership  of  Land. 

198.  The  Commission  recommend  that  Law  3  of  1885  (Transvaal)  which  prohibits 
the  ownership  of  land  by  Asiatics,  except  in  certain  special  places  set  apart  for  them,  should 
remain  in   force. 

Sir  Benjamin  Robertson  informed  the  Commission  that  neither  the  Imperial  Government 
nor  the  Government  of  India  in  now  prepared  to  press  for  the  repeal  of  that  Law,  although 

[U.G.  ^'21.] 
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it  was  askfd  for  at  the  London  Conference  of  1918.  The  difficulty  of  amending  Law  .'{  of  1885 
or  the  (^.oid  Law  of  the  Transvaal  in  the  present  state  of  public  opinion  is  rccof^niscd  ;  especially 
as  it  would  be  a  reversal  of  the  decision  of  Parliament,  as  expressed  in  Act  No.  'M  of  1010, 
which,  in  our  opinion,  should  also  remain  in  forc(\ 

Jf  our  recommendations  as  to  the  establishment  of  separate  arccas  in  every  town  for 
Asiatics,  both  for  reaidental  and  trading  purposes,  are  carried  out,  they  would  have  the  right 
to  own  fixed  property  in  such  areas  and  any  substantial  hardship  entailed  by  the  retention  of 
Law  .'{  of  1885  would  thus  be  removed. 

199*.  As  regards  Natal,  it  has  been  suggested  that  no  great  hardshi))  would  be  suffered 
if  the  rights  of  Asiatics  to  acquire  land  were  restricted  to  the  Coast  Belt — extending  from  (say) 
twenty  to  thirty  miles  inland. 

It  is  admitted  that  while  Indians  are  very  successful  as  agriculturists  along  the  coast  belt, 
where  the  climate  and  system  of  agriculture  are  best  suitcfl  to  them,  they  are  not  adapted  to 
ordinary  up-country  farming,  which  comparatively  few  of  them  have  hitherto  attcmj)tcd  ; 
and  tiicir  exclusion  as  landowners  from  the  uplands  would  go  a  long  way  towards  allaying 
tiic  strong  feeling  upon  the  subject  which  exists  amongst  the  farming  })opulation  of  the  inland 
districts. 

In  the  circumstances,  we  would  reconunend  that  such  a  restriction  should  be  jirovidcd 
for  i)y  legislation.  It  must,  however,  be  confined  to  owncrshi])  of  land  for  farming  or  agricul- 
tural ])ur]ioses,  outside  of  the  townships.  'I'he  chief  obstacle  would  be  the  difficulty  of  getting 
land  in  the  coast  belti  either  in  freehold  or  leasehold  on  reasoiuible  terms. 

If  such  a  provision  is  made,  Indian  agriculturists  who  are  not  in  a  position  to  pur(^ha.se 
properties  should  be  granted  facilities  for  acrpiiring  long  leases  of  land,  instead  of  liaving  to  be 
content  with  short  leases  as  at  present.  It  has  been  fomid  that  as  soon  as  the  Indian  holder 
<ii'  a  lea.se  on  short  notice  has  im|)roved  the  waste  land,  the  European  landlord  stej)s  in  and 
ilri\-es  the  Indian  further  afield  by  giving  him  notice  to  rjuit. 

Allocation  ok  Separate  Areas. 

200.  In  dealing  with  the  renu^dies  suggested  in  the  Transvaal  for  the  removal  of  the 
grievances  arising  out  of  Asiatic  trading,  we  have  (in  paragraphs  120  to  1I}1)  fully  dis- 
cussed the  question  of  segregation,  and  given  the  outlines  of  our  proposals  concerning  that 
vital  matter.  It  is  unnecessary  to  repeat  them  here,  but  we  would  strongly  recommend  that 
some  system  of  separate  areas,  baaed  on  the  lines  of  those  suggestions,  should  be  introduced 
both  in  the  Transvaal  and  Natal. 

It  is  fully  recognised  that  its  introduction  will  not  have  the  effect  of  ridding  European 
traders  of  Asiatic  competition.  That  object  cannot  be  attained  unless  trading  by  Asiatics 
is  cither  absolutely  prohibited  or  relegated  to  locations  outside  the  towns,  where  it  would 
piactic'ally  be  restricted  to  dealing  with  members  of  their  own  race.  And,  for  reasons  before 
mentioned,  we  are  unable  to  recommend  either  of  those  courses.  It  is  deemed  essential  that 
the  Asiatic  quarter  for  trading  i)urpo.se8  should  be  located  within  the  town,  and  with  due 
regard  to  the  situation  of  existing  bu.sines.ses.  Rut  such  a  .scheme  will,  at  any  rate,  tend 
to  ensure  the  removal  of  Asiatics  from  the  immediate  vicinity  of  European  traders.  And 
the  social  grievance  arising  from  contiguity  of  Asiatic  residences  with  those  of  Europeans 
will  also  be  obviated. 

201.  In  order  to  avoid  any  possible  suspicion  that  trade  rivalry  might  in  some  instances 
influence  the  selection  of  tho.se  areas,  it  would  be  advisable  that  their  allocation,  for  both  trading 
and  residential  purposes,  should  be  entrusted  to  special  boards  consisting  of  three  or  more 
tncmbers  ai)i)ointed  for  the  purpose  by  the  Administrator  of  the  Province.  They  might  include 
the  Magistrate  of  the  District,  the  .Surveyor-General  and  other  persons,  not  necessarily  local 
residents,  of  reliable  and  independent  judgment. 

These  Boards  should,  however,  act  in  close  consultation  with  the  Municipal  Authorities, 
as  well  as  with  the  leaders  of  the  Asiatic  community. 

No  steps  should  be  taken  for  the  allocation  of  such  separate  areas  in  any  town,  except 
upon  the  special  request  of  the  Municipal  Council  or  other  local  authority. 

202.  There  should  be  little  difTiculty  in  introducing  such  a  system  in  Natal,  at  any  rate  as 
far  as  trading  is  concerned  ;  for  in  some  towns  of  that  Province  it  has  already  been  adopted 
to  some  extent.  We  gathered  from  the  evidence  of  the  Licensing  Officer  of  the  Pietermaritz- 
burg  Municipality  and  other  witnesses  that  in  that  city  there  is  a  special  area,  known  as  the 
Indian  ((uarter,  for  which  applications  for  new  licences  by  Indians  are  granted  without  any 
question  ;  whereas  they  are  withheld  from  localities  which  are  regarded  as  European  districts 
of  the  town.  In  Durban  also  the  policy  of  the  local  Licensing  Officer  has  always  been  to  confine 
Asiatic  trading  to  particular  sections  of  the  town  as  far  as  possible. 


•See  Mr.   Duiuaii  Baxter's  reservation  at  end  of  Report. 
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'riic  ('oinini.ssi(>ii  recpiveil  very  useful  cvidciuc  upon  tliis  ))()iiit  at  Miirit/.lmr;;  fnmi  Mr. 
V.  A.  Hathorn.  an  old  r('si(l(Mit,  who  had  cxidciilly  j;i\fu  iiinch  thoujiht  to  the  (|ncslion,  and 
had  toiidiMTd  similar  cvidcnco  in  ISS.")  hcforc  1  he  \\'raf:<;  ( 'om  mission.  He  d('|iri'i'att'(l  the  act  ion 
of  Natal  Municipalities  in  "  tryini;  to  achieve  the  impossihle  liy  kiekiuf.;  a>{aiiist  the  law,  and 
"endeavouring  to  discriminate  between  the  Asiatii'  and  the  lOuropean,  with  the  result  that 
"  they  find  themselves  to-day  no  nearer  a  sohition  than  l)efore." 

The  solution,  in  his  opinion,  lies  in  e(|ual  justice  to  all  :    and  lie  slronjily  advocated  that 
Municipal  I'orporations  should  have  powers  (o  incluile  in  their  M\'e-laws  regulations  as  to  Imm'o 
pean,  Asiatic,  Coloured  and  Native  (piaitcrs  ;    and  pailicularly  for  the  icgulating  of  trading 
licences  in  such   (piarters. 

2():{.  Complaints  were  laid  before  tlu'  Commission  by  residents  of  .Malvern,  Sydcnh.im 
and  other  suburbs  of  Durban,  regarding  the  large  number  of  small  tenements  occupied  b\' 
Indians  which  are  scattered  ab<mt  in  the  midst  of  valuable  Kuropean  properties  in  tho.si" 
localities.  They  consist  generally  of  unsightly  and  insanitai'y  hovels  occupied  by  Indians 
of  the  lowest  type,  'i'he  dwi'lling  often  stands  in  a  small  plot  of  giouiid  on  which  vegetables  are 
grown,  l^nfortunately  they  are  situated  beyond  the  limits  of  the  Durban  Municipality  ;  and 
the  sanitary  supervision  of  the  locaUty  is  in  the  hands  of  a  District  InsjM-etor,  in  the  service 
of  the  GovernnuMit.  who  |)ays  it   only  periodical  visits. 

What  is  evidently  urgi'iitly  needed  is  the  creation  of  an  ellieicnl  loc.il  authority  to  ileal 
with  the  insanitary  conditions  complained  of. 

Altkration  ok  Licknsino   L.wvs. 

204.  In  paragraphs  i;$2  to  1-11  of  this  l!e|)ort  we  have  set  out  in  detail  those  provisions 
of  the  respective  Licensing  Laws  of  the  four  Provinces  of  the  Union  which  are  relevant  to  our 
enquiry. 

If  the  recommendations  of  the  Commission  are  (o  bi-  elTectually  cari'ied  out,  and  sonu^ 
of  the  legitimate  grievances  of  the  Indian  I'onununity  removed,  it  will  be  necessary  to  make 
material  alterations  in  the  Licensing  Laws  of  the  Cape,  Transvaal  and  Natal  Provinces.  We 
have  ah'cady  shown  that  the  Drange  Free  State  I'rovincc  is  not  tlirectly  concerned  in  the 
Asiatic  problem ;  nor  can  it  reasonably  be  expected  that  that  Province  would  readily  assent 
to  a  raciical  alteration  of  its  legislative  measures,  which  are  said  to  have  given  general  satis 
faction.  On  the  otlu>r  hand  there  can  be  no  doubt  that  a  uniform  license  law  throughout  the 
Union  would  be  of  great  advantage.  If  this  caiuiot  be  achieved,  then  as  regards  the  other 
three  provinces,  where  Asiatic  traders  arc  found  in  considerable  numbers,  we  are  of  opinion 
that  their  respective  laws  relating  to  the  issue  of  trade  licences  should  be  assimilated  in  a 
compreliensive  consolidating  Act  of  Parliament.  Liasmuch  as  th(>  state  of  licensed  premises, 
and  the  suitability  of  certain  elassi's  of  trade  or  business  to  j)artieular  localities,  fall  peculiarly 
witliin  the  province  of  Mmiicipalities  responsible  for  the  sanitary  condition  and  good  govern- 
ment of  the  town,  the  local  Authority  should  likewise  be  charged  with  the  granting  of  trading 
licenses. 

205.  With  that  end  in  view  we  would  rcconuncnd  as  follows  : — 

(1)  The  granting  of  all  licenses  to  trade  (not  being  liipior  lic(Mises),  or  of  certificates 

authorising  their  issue  by  a  Receiver  of  Revi-nue,  should  in  the  towns  and  villages 
be  entrusted  to  the  Local  Authorities  exercising  Municipal  fimctions,  with  the 
right  however  to  delegate  their  powers  to  a  Committee  and  (or)  a  licensing  officer 
against  whose  decisions  an  appeal  should  lie  to  the  delegating  body  ; 

(2)  for  localities  outside  the  limits  of  those  I\liniici|),Ml   Ixxlies,  tf>   Divisional  Councils 

in  the  Caj)e  Province  ;    but  in  those  Provinces  where  no  such  Councils  exist,  to 
special  licensing  officers  appointed  for  the  several  districts  of  those  provinces  by  the 
Administrator  ; 
(.'i)   Renewals  of  existing  licences  should  be  granted  as  a  matter  of  course,  subject  to 
No.   9  hereof. 

(4)  the  various  grounds  ui)on  which  an  application  for  a  new  licence  to  trade  can  be 

refusedHiy  the  Licensing  body  or  officer  should  be  specified  in  the  Act  or  Ordi- 
llTTTtr^T"  ~ 

(5)  the  grounds  embodied  in  the  Transvaal  Ordinance  No.  9  of  1912  might  be  followed 

as  a  basis  ;  but  it  should  be  made  clear  that  the  Licensing  body  or  Officer  has  the 
right  to  refuse  such  application  on  any  of  the  following  grounds  : — 

(a)  That  the  premises  in  respect  of  which  the  licence  is  applied  for  are  not  suitable  ; 
{b)  That  tlie  class  of  business  proposed  to  be  carried  on  in  them  is  not  suited  to  the 

locality  ai>plied  for. 
(c)  That  the  applicant  is  not  a  fit  and  proper  person  to  hold  such  a  licence  or  carry 

on  such   business. 

(())  The   reasons   for  the  refusal  of  any  licence  or  certificate  should  be   recorded,    to- 
gether with  any  evidence  that  may  have  been  given  for  or  against  the  application  ; 
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(7)  There  should  be  no  appeal  from  any  decision  of  such  Licensing  body  or  Officer  on 

grounds  5  (a)  and  5  (b)  ;    but 

(8)  On  ground  5  (c),  referring  to  objections  to  the  applicant  personally,  there  should 

be  a  final  appeal  from  all  Licensing  authorities  to  a  special  Appeal  Board, 
consisting  of  three  persons  of  independent  judgment  appointed  by  the  Admin- 
istrator of  the  Province, 

(9)  Ilenewals  should  be  refused  by  the  issuer  of  licences  if  he  receives  notice  from  the 

Licensing  Authority  that  the  original  certificate  for  its  issue  has  been  cancelled  or 
withdrawn  on  any  of  the  following  grounds  : 

(a)  that  the  premises  have  become  unsuitable  ; 

(b)  that  the  business  is  unsuitable  for  the  locality  ; 

(c)  that  the  business  has  been  conducted  in  an  improper  and  unsatisfactory  manner ; 

(d)  that  the  holder  is  a  prohibited  immigrant  ; 

(e)  that  the  holder  is  no  longer  bona  fide  interested  in  the  licence. 

( 10)  Objections  to  renewals  may  be  lodged  with  the  Licensing  Authority  by  any  member 
of  the  public,  as  well  as  by  the  police  or  health  officers  ;  but  before  any  decision 
is  arrived  at,  notice  of  such  objections  should  bs  given  to  the  licence  holder,  who 
must  be  granted  an  opportunity  of  submitting  evidence  to  refute  them  ; 

(11)  Transfer  of  a  licence  to  another  person  or  to  other  premises  should  be  granted 
as  a  matter  of  course  ;  unless  the  proposed  transferee  is  objected  to  as  not  being 
a  fit  and  proper  person  to  hold  the  licence,  or  the  new  premises  are  considered  un- 
suitable or  are  situated  in  a  locality  for  which  the  particular  business  is  deemed  not 
to  be  suited. 

(12)  There  should  be  an  appeal  to  the  Appeal  Board  against  decisions  under  (9)  and 
(10)  and  that  portion  of  (11)  which  relates  to  objections  personal  to  the  licence 
holder. 

(13)  Except  with  the  consent  of  the  Licensing  Authority  an  applicant  for  a  new  licence 
which  has  been  refused  should  not  be  allowed  to  make  another  application  for  a 
licence  for  the  same  premises  until  the  expiration  of  twelve  months  from  the 
original  application. 

(14)  In  case  of  the  death  of  tlie  licence  holder,  his  widow  or  the  legal  representative  of 
his  estate,  and  in  the  case  of  his  insolvency  or  the  assignment  of  his  estate,  the 
trustee  or  assignee,  should  be  allowed  to  carry  on  the  business  under  the  same 
licence,  and  to  renew  it.  on  its  expiration,  for  one  year,  without  obtaining  any 
certificate  which  may  otherwise  be  required  ; 

(15)  Municipal  bodies  should  have  the  right  to  prohibit  the  licence  holder,  his  servants 
or  any  other  person  from  residing  in  any  shop,  store  or  other  place  of  business. 

(16)  The  applicant  for  a  new  licence  to  trade  (except  hawkers'  licences)  should  be- K/i 
fore  obtainijig  the  licence  satisfy  the  Licensing  body  or  Officer  that  he  can  read  fj 
and  write  in  one  or  other  of  the  official  languages.  ~~** 

206.  Notwithstanding  the  objections  of  some  of  the  witnesses  representing  Municipali- 
ties, we  are  strongly  of  opinion  that  Licensing  Authorities  should  be  bound  to  give  their  reasons 
for  the  refusal  of  a  licence  on  grounds  which  are  personal  to  the  applicant,  and  that  there 
should  be  an  appeal  from  their  decision  to  some  independent  tribunal.  That  appears  to  be 
absolutely  necessary,  in  order  to  obviate  the  course  adopted  by  some  Municipal  Councils  of 
refusing  licences  to  Asiatics  on  the  sole  ground  of  their  nationalitj'. 

In  the  Cape  Province,  at  present,  no  reason  whatever  need  be  given,  and  there  is  no 
appeal  from  the  decision  ;  in  the  Transvaal,  there  is  an  appeal  to  the  Magistrate,  but  Municipal 
Councils  shield  themselves  under  the  vague  and  general  terms  of  the  Transvaal  Ordinance 
by  merely  stating  that  "  in  the  opinion  of  the  Coimcil  the  applicant  is  not  a  desirable  person 
to  hold  s'uch  licence  "  ;  the  real  reason  being  the  invalid  one  that  he  is  an  Asiatic.  In  the 
absence  of  any  provision  in  the  law  prohibiting  Asiatics  from  holding  licences  to  trade,  such 
tactics  are  wholly  indefensible. 

At  the  same  time,  we  do  not  recommend  that  there  should  be  an  appeal  from  a  decision 
on  the  two  other  main  grounds,  relating  to  the  condition  of  the  premises  and  the  suitability 
of  the  business  to  the  particular  locality  ;  for  those  are  matters  regarding  which  Municipal 
bodies,  as  representatives  of  the  public,  acting  on  the  advice  of  their  Health  Officers  and  other 
Officials,  would  bs  the  best  judges. 

207.  The  constitution  of  the  Appeal  Board  recommended  is  based  on  that  of  the  existing 
board  in  Natal,  which  consists  of  a  retired  Judge  of  the  Supreme  Court,  an  ex-Attorney  Gene- 
ral and  an  ex-Magistrate. 

It  has  been  in  existence  since  1916  and  has  given  general  satisfaction. 

It  would  probably  be  found  sufficient  to  appoint  one  such  Appeal  Board  for  each  pro- 
vince, with  its  headquarters  at  the  capital  ;  although  in  the  Cape  Province  it  may  be  desirable 
to  have  a  second  board  at  Grahamstown  for  the  Eastern  districts. 
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There  should  l)t>  no  difficulty  in  finding  for  that  purpose  suitable  nun  of  independent 
character  and  witii  judicial  experience  amongst  the  retired  Magistrates  and  other  (!overn- 
ment  Officials  who  are  generally  found, resident  at  those  centres. 

The  duties  of  such  a  board  are  not  likely  to  be  heavy,  as  the  appeals  would  not  be  very 
numerous.  The  mere  fact  that  a  right  of  appeal  exists,  coupled  with  the  obligation  to  give 
reasons  for  their  decision,  would  suffice  to  ensure  caution  on  the  part  of  Licensing  Authorities. 

It  is,  moreover,  obvious  that,  in  j)laces  where  the  system  of  separate  trading  areas  which 
we  have  recommended  is  adopted,  the  diffieuUics  connected  with  the  administration  of  the 
Licensing  laws,  so  far  as  Asiatics  are  concerned,  will  eventually  be  greatly  diminished,  if  they 
do  not  entirely  disappear. 

208.  We  do  not  recommend  any  further  appeal  from  the  decisions  of  the  appeal  Boards, 
which  should  be  regarded  as  linal.  But  it  may  be  found  necessary  in  Natal  to  retain  th<>  pro- 
vision in  Act  No.  22  of  1909.  that,  in  cases  where  the  renewal  of  an  existing  licence  is  refused, 
the  appeal  shall  be  taken  to  the  Supreme  Court.  That  provision  having  been  inserted  in  the 
Act  under  a  special  agreement  between  the  Natal  Government  and  the  Government  of  India, 
it  could  presumably  not  be  repealed  without  the  assent  of  the  latter  Government.  As.  how- 
ever, there  would  now  be  an  ai)peal  to  an  indei)cndent  Board  from  the  decisions  of  all  Licensing 
authorities  in  Natal,  both  within  and  outside  the  Municipalities,  it  is  not  anticipated  that 
there  will  be  any  difficulty  in  obtaining  such  assent  ;  especially  as  the  ca.ses  in  which  renewals  are 
refused  would  be  comparatively  few  in  number. 

209.  The  suggested  provision,  that  Municipalities  should  have  the  right  to  prohibit 
licence  holders  or  other  persons  from  residing  in  any  place  of  business  is  regarderl  by  the 
Commission  as  most  imi^ortant.  Our  inspection  of  premises  occupied  by  Asiatics  at  various 
places  convinced  us  of  the  absolute  necessity  for  such  a  provision.  It  would  prevent  over- 
crowding and  greatly  improve  the  sanitary  conditions  of  the  business  places  of  Asiatics,  thus 
removing  some  of  the  most  serious  grievances  urged  against  them.  It  would  also  tend  to 
raise  the  standard  of  living  of  the  Asiatic. 

210.  The  recommendation  that  in  future  no  new  licence  to  trade  should  be  issued,  unless 
the  applicant  is  able  to  read  and  write  in  one  of  the  official  languages,  would,  like  all  other 
provisions  of  the  Licensing  Laws,  apply  to  Europeans  as  well  as  Asiatics,  and  coloured  ])ersons  ^f 
generally.     It  cannot  be  regarded  as  unreasonable  that  a  trader,  whatever  his  nationalitj', 
(unless  he  is  merely  a  hawker  or  pedlar),  should  submit  to  such  an  elementary  education 

test. 

As  far  as  Asiatics  are  concerned,  a  large  proportion  of  future  applications  for  new  licences 
would  probably  be  made  by  South  African  born  Indians,  who  have  received  a  certain  amount 
of  education. 

21L  In  the  Transvaal,  Municipial  Councils  have  the  right  to  exercise  control  over  licences 
to  deal  in  foodstuffs  only.  These  are  issued  by  the  Councils  and  must  be  held  by  the  trader 
in  addition  to  his  general  dealer's  licence  obtained  from  the  Receiver  of  Revenue.  But  the 
right  to  issue  such  licences  is  optional,  and  comparatively  few  Municipal  Councils  have  hitherto 
availed  themselves  of  the  privilege.  The  Johannesbui-g  Municipality,  for  instance,  according 
to  the  evidence  of  its  Licensing  Officer,  only  issues  licences  "  determined  by  health  considera- 
tions and  street  trading,"  such  as  licences  for  tearooms,  eating  houses,  laundries,  hawkers, 
and  so  on.  It  does  not  concern  itself  with  butchers'  and  grocers"  hcences,  which  are  included 
in  the  general  dealer's  licence  issued  by  the  Receiver  of  Revenue.    " 

In  the  Cape  Pi'ovince,  a  general  dealer's  licence  is  included  amongst  those  for  which  a  cer- 
tificate is  required  from  the  Municipality  before  it  can  be  issued  by  the  Receiver  of   Revenue. 

In  Natal  all  annual  licences  U)_trade  within  the  Municipality  (not  being  liquor  licences), 
are  issued  by  a  LTceiisihg  OmceFajrpointed  by  the  Municipal  Council  ;  and  that  is  the  .system 
which,  we  think,  will  provelaiost  satisfaet(jry,  with  the  safeguards  as  to  appeal  and  otherwise 
which  we  have  detailed. 

Minimum  Wage. 

212.  In  certain  centres  representations  were  made  that,  in  order  to  prevent  to  some 
extent  the  underselling  of  European  traders  by  Asiatics,  a  minimum  wage  for  assistants 
should  be  enforced  and  legislation  introduced  for  the  purpose.  In  the  course  of  a  lengthy 
statement  submitted  to  us  by  the  Transvaal  British  Indian  Association,  they  say  "  if  the 
"  complaint  of  unfair  competition  be  sincere,  and  thought  to  be  at  all  deserved,  our  community 
"  is  prepared  to  recommend  and  conform  to  legislation  regulating  the  principle  of  minimum 
"  profit  and  wage  on  an  equitable  basis  for  all  ranks  cif  labour.'" 

Apart  from  other  important  considerations,  compulsion  of  this  kind  could  be  easily  evaded 
if  there  is  a  common  desire  on  the  part  of  employees  and  employers  to  do  so.  European 
witnesses  were  clearly  of  opinion  that  collusion  of  this  nature  would  l)e  general  in  the  ca.se  of 
Asiatics,  particularly  owing  to  the  custom  prevailing  amongst  Indian  traders  of  .including 

[U.li.  ^"21.1 


60 

board  and  lodging  in  the  remuneration  of  their  employees.  Again,  any  system  of  minimum 
wage  would  leave  untouched  the  large  number  of  small  Indian  traders  who  carry  on  business 
either  alone  or  with  the  assistance  of  their  families. 

The  purpose  of  the  proposal  is  obviously  not  to  ensure  that  the  Asiatifc  employee  be  paid 
a  living  wage,  but  that  he  be  paid  not  less  than  European  assistants.  It  is  a  frank  call  for  the 
protection  of  the  European  with  his  higher  standard  of  living  against  the  Asiatic.  The  subject 
bristles  with  difficulties  and  opens  up  questions  of  high  policy  ;  for,  if  the  proposal  be  sound 
in  regard  to  store  assistants,  there  is  clearly  no  reason  why  it  should  not  be  extended  to  other 
occupations,  where  natives  and  others  are  either  actual  or  potential  competitors  with 
Europeans. 

The  object  of  a  minimum  wage  is  to  ensure  that  the  wage-earners  are  paid  sufficient  to  enable 
them  to  live  in  decency  and  reasonable  comfort  and  in  circumstances  that  will  make  them 
good  citizens.  It  is  not  infrequently  advocated  with  a  view  to  preserving  certain  occupations 
for  Europeans.  To  fix  a  minimum  wage  with  the  Euroiiean  standard  of  living  only  in  view 
is  in  effect  to  exclude  from  employment  other  classes  with  a  lower  state  of  efficiency  and 
earning  capacity.  Minimum  wage  scales,  to  be  just  to  all  classes  and  to  give  effect  to  their 
primary  object,  should  therefore  be  adjusted  with  due  regard  to  the  economic  requirements 
of  each  of  these  classes  and  to  their  earning  capacity.  A  minimum  wage  based  on  the  needs 
of  the  highest  types  employed  must  leAd  either  to  the  luiemployment  or  to  the  extravagant 
pay  of  people  not  approaching  that  standard.  These  considerations  run  counter  to  the  idea 
underlying  the  proposal  put  forward  by  the  European  traders,  and  sufficiently  explain  why 
we  refrain  from  making  any  recommendation  on  a  subject  which  has  ramifications  far  beyond 
the  Asiatic  question. 

CHINESE    TRADERS. 

213.  In  the  Cape  Province,  where  the  movements  of  Chinese  are  very  strictly  controlled 
by  the  Chinese  Exclusion  Act  of  1904,  as  amended  in  1906,  no  representatives  of  that  race 
appeared  before  the  Commission,  and  no  representations  in  regard  to  them  were  received.  They 
appear  to  be  a  diminishing  factor  ;  for,  while  there  were  1,321  adults  on  the  Chinese  Register 
in  1904,  only  6.5.5  remained  at  the  end  of  1919.  Of  these  264  are  resident  at  Port  Ehzabeth, 
98  at  Cape  Town,  96  at  Kimberley,  3S  at  Uitenhage,  19  at  Wynberg  and  11  at  Somerset  East ; 
the  balance  being  distributed  in  twos  and  threes  in  various  other  towns.  They  are  generally 
shopkeepers  on  a  small  scale,  but  a  considerable  number  of  them  are  engaged  in  laimdry  work. 

214.  In  the  Transvaal,  a  representative  of  the  Transvaal  Chinese  Association,  who  is 
himself  a  retail  provision  merchant  on  an  extensive  scale  in  Johannesburg,  gave  evidence 
before  the  Commission.  He  urged  on  behalf  of  that  Association  that,  as  subjects  of  an  im- 
portant Foreign  Power,  the  Chinese  were  entitled  to  the  same  civil  rights  as  are  enjoyed  by 
all  other  aliens.  No  objection  was  raised  to  the  restrictions  on  Chinese  immigration  ;  all  that 
was  desired  in  that  respect  was  to  secure  the  position  of  their  countrymen  already  in  the 
Transvaal.  They  claimed  that  owing  to  their  keen  competition  they  conferred  the  greatest 
benefit  on  the  purchasing  public.  Their  request  was  supported  by  a  petition  signed  by  whole- 
sale merchants,  bankers,  other  business  firms  and  members  of  the  public. 

The  Chinese  also  ask  that  when  licences  are  refused  by  Municipalities  they  should  be 
bound  to  give  reasons  for  their  decision,  and  that  in  all  such  cases  there  should  be  a  right  of 
appeal  to  the  Supreme  Court. 

215.  Further  representations  were  made  on  behalf  of  the  Chinese  community  by  Mr. 
L.  W.  Ritch,  an  attorney  practising  at  Johannesburg.    According  to  a  statement  submitted  by 
him,  there  are  about  1,100  Chinese  (men,  women  and  children)  in  the  Transvaal  occupied  as 
follows  : — 

Wholesale  and  retail  storekeepers  .  .  . .  . .  . .  . .  (about)  500 

Laundries           . .          . .          .  .          .  .  . .  .  .  . .  . .                     ,,  100 

Vegetable  Gardeners  . .          . .          . .  . .  . .  . .  . .                    ,,  40 

Kaffir  Eating  House  Keepers          . .  . .  . .  . .  . .                    ,,  100 

The  remainder  are  engaged  in  various  callings,  such  as  shop  assistants,  and  so  on.  Of  the 
above  total,  which  includes  approximately  100  families,  about  900  are  resident  in  Johannesburg, 
and  100  in  Pretoria  ;  the  balance,  with  the  exception  of  8  at  Potchefstroom,  being  scattered 
among  the  townships  along  the  Reef. 

The  trading  stores  are  distributed  as  follows  : — 


Krugersdorp 

Potchefstroom 

Boksburg 

Pretoria 

Roodepoort 

Germiston 

Benoni    . . 

Johannesburg 


11 

5 

9 

55 

13 

2 

3 

221 

319 
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The  money  invested  is  approximately  : — 

In  Stores £200,000 

In  Laundries         ..          ..  10,000 

In  Vegetable  Gardens 7,000 

£217,000 

A  good  deal  of  the  evidence  given  by  Mr.  Ritch  was  ilirected  against  the  adniiniftration 
of  the  Immigration  Act,  and  does  not  come  within  the  scope  of  the  Commission's  reference. 

216.  In  Natal  there  are  very  few  Chinese.  According  to  the  1911  Census  there  were 
only  163,  and  their  number  cannot  have  increased  to  any  great  extent.  The  Chinese  com- 
munity in  Durban,  numbering  about  50  persons,  presented  a  petition  })raying  that  the  Com- 
mission would  advise  the  Government  not  to  curtail  their  existing  rights. 

Although  there  is  no  restriction  against  ownership  of  land  by  Asiatics  in  Natal,  it  was 
stated  that  there  was  only  one  case  in  which  a  member  of  the  Chinese  community  had  acquired 
his  own  business  premises  ;  and  no  property  has  been  acquired  by  them  for  residential  pur- 
poses. 

We  are  not  prepared  to  make  any  recommendation  with  regard  to  the  position  of  Chinese 
in  any  of  the  Provinces  of  the  Union. 

GENERAL. 

217.  A  great  many  allegations  of  a  general  character  were  made  as  to  the  dishonest  habits 
of  Asiatic  traders  ;  they  were  accused  of  habitually  evading  the  laws  relating  to  the  sale  of 
foodstuffs,  giving  short  weight,  and  so  on  ;  and  they  were  said  to  be  adepts  at  defrauding 
their  creditors,  and  contravening  the  provisions  of  the  Insolvency  Laws. 

No  comparative  statistics  of  convictions  for  any  of  the  above  offences  were  produced  in 
support  of  those  allegations,  and  there  w^as  an  extraordinary  conflict  of  evidence  upon  the 
question.  A  great  many  European  witnesses  of  repute  testified  to  the  honesty  and  fair 
dealing  of  Indian  traders,  and  a  considerable  number  of  well-known  wholesale  merchants 
described  them  as  thoroughly  reliable  men  to  deal  with.  In  fact,  complaints  were  made  by 
European  retail  traders  that  Asiatics  have  an  advantage  over  them,  in  being  able  to  secure 
better  terms  from  wholesale  merchants. 

The  only  statistics  regarding  Insolvency  were  furnished  by  the  Licensing  Officer  for 
Natal,  which  gave  particulars  of  900  Insolvent  estates  in  that  province  between  1909  and  1919 
(612  Europeans  and  288  Asiatics),  including  56  European  and  156  Asiatic  storekeepers.  He 
gave  the  totals  of  the  assets  and  liabilities  in  the  900  estates,  from  which  it  appeared  that  the 
assets,  in  proportion  to  the  liabilities,  were  larger  in  the  estates  of  Asiatics  than  in  those  of 
Europeans. 

If  the  allegations  referred  to  are  correct,  the  only  remedy  for  the  grievances  arising  from 
such  dishonest  practices  would  seem  to  be  greater  vigilance  on  the  part  of  the  authorities  in 
prosecuting  offenders. 

218.  There  is  more  substance  in  the  complaint  that  the  presence  of  an  Asiatic  depreciates 
the  value  of  property  in  his  neighbourhood  ;  although  even  as  to  that  there  was  some  con- 
flict of  evidence  amongst  Euiopean  witnesses.  But  there  can  be  little  doubt  that  as  a  rule  it 
has  that  effect  ;  though  probably  more  in  the  residential  than  in  the  trading  areas,  owing  to 
the  strong  prejudice  prevailing  amongst  Europeans  in  this  country  against  living  in  the  immedi- 
ate vicinity  of  any  of  the  coloured  races. 

But,  although  we  heard  of  a  few  Indians  of  a  superior  class  occupying  houses  on  the 
Berea  at  Durban,  the  evidence  shows  that  the  general  tendency  is  for  Indians  of  the  same 
social  standing  to  live  in  the  same  quarter.  As  Mr.  Renaud  pointed  out  in  his  evidence  pre- 
viously quoted,  they  prefer  residing  amongst  their  countrymen  of  the  same  class  as  themselves, 
instead  of  amongst  Europeans  who  regard  them  as  helots.  And  if  the  arrangements  which 
we  have  recommended  as  to  allocating  attractive  residential  sites  for  different  classes  of  Asia- 
tics, and  concentrating  their  trading  premises,  can  be  carried  out  successfully,  there  should 
be  little  cause  for  such  complaints  in  the  future. 

219.  More  active  steps  should  be  taken  to  deal  with  prohibited  immigrants  who  are 
successful  in  evading  Immigration  Officers.  At  the  ports  of  the  Union  their  detection  is  com- 
paratively easy  ;  but  they  generally  land  at  some  Portuguese  port  on  the  East  Coast,  and 
pass  surreptitiously  through  the  Transvaal  into  the  Cape  Province  and  Natal  ;  although  they 
do  not  risk  remaining  in  Transvaal  territory,  owing  to  the  system  of  registration  which  prevails 
there. 

The  question  of  introducing  compulsory  registration  in  the  Cape  Province  was  mooted 
at  the  sittings  of  the  Commission  at  Cape  Town  ;  but  the  Indian  Connnunity  strongly  objected 
to  the  proposal,  unless  it  were  made  to  apply  to  all  races  without  disc^rimination. 

In  Natal,  with  its  large  Indian  population,  its  introduction  would  not  be    practicable, 

[U.G.  4— •21.] 


62 

In  our  opinion,  however,  illicit  immigration  could  be  reduced  to  a  minimum,  even  in  Natal 
and  the  Cape,  without  registration  of  Asiatics,  by  a  stricter  and  more  drastic  administration 
of  the  Immigration  Acts.  For  that  purjiose  it  will  be  necessary  to  invoke  more  assistance  from 
the  Police  and  Railway  Officials,  iiiid  to  increase  the  statTs  of  the  Priiicipnl  Immigration  Officers. 

220.  In  the  Transvaal  the  seiiior  Police  Officer  in  eacii  town  is  ap[)ointed  aji  Immigration 
Officer  ;  he  receives  strict  written  instructions  specifyir.g  his  duties  in  connection  with  Asiatics, 
and  as  opportunities  arise  an  official  from  the  Immigration  office  visits  the  towns.  On  the.se 
visits  tfie  Police  Officials  are  instructed  as  to  their  functions  and  powers  in  connection  with 
prohibited  immigrants.  The  other  two  Principal  Immigration  Officers,  at  Cape  Town  and 
Durban,  are  so  pressed  with  work  in  connection  with  European  and  other  immigration  at  the 
Ports  that  w'th  their  present  staffs  these  special  steps  cannot  be  taken. 

Sub-section  (1),  Section  eight  of  Act  22  of  1913  provides  that  "  No  prohibited  immigrant 
"  shall  be  entitled  to  obtain  a  licence  to  carry  on  any  trade  or  calling  in  the  Union  or  (as  the 
"  case  may  be)  in  any  province  wherein  his  residence  is  unlawful  or  to  acquire  therein  any 
"  interest  in  land,  whether  leasehold  or  freehold,  or  in  any  other  immovable  property." 

In  the  Transvaal  measures  are  taken  to  obtain  from  all  trade-licensing  authorities  a  copy 
of  every  application  form  made  by  an  Asiatic  for  a  trade  licence,  and  we  were  informed  that 
the  examination  of  these  licence  forms  provided  a  very  efficient  check  on  illicit  immigration. 

Similar  steps  should  be  taken  in  Natal  and  the  Cape,  and  in  all  of  the  provinces  the  Registrar 
of  Deeds  should  before  passing  transfer  ascertain  from  the  Immigration  Department  whether 
purchasers  of  land  are  prohibited  immigrants. 

221.  In  the  course  of  his  statement,  submitted  to  the  Commission,  Sir  Benjamin  Robertson 
said  : — 

"  It  has  been  the  object  of  the  present  deputation  to  impress  on  the  Indian  com- 
"  munity  in  South  Africa  that  they  should  look  to  the  Government  of  the  country 
"  in  which  they  live  for  redress  of  their  grievances,  and  should  loyally  co-operate  with 
"  the  Union  Government  in  any  measures  which  may  be  taken  for  their  welfare.  At 
"  the  same  time.if  the  need  for  a  more  constructive  policy  is  accepted,  it  may  perhaps 
"  be  permitted  to  suggest  that  more  direct  personal  relations  would  be  desirable.  It 
"  is  recommended  that  the  administration  of  the  Asiatic  policy  of  the  Union  Government 
"  should  be  entrusted  to  a  responsible  official  in  whom  the  Indian  community  has 
"  confidence." 

He  also  suggested  that  there  should  be  an  Asiatic  department  with  an  officer  in  the  Trans- 
vaal and  another  in  Natal  to  superintend  Asiatic  affairs. 

In  addition  to  his  wide  and  life-long  experience  as  a  distinguished  official  of  the  Government 
of  India,  Sir  Benjamin  Robertson,  during  his  two  visits  to  South  Africa  in  1914  and  1920  as  the 
representative  of  that  Government,  acc^uired  an  intimate  knowledge  of  all  the  aspects  of  the 
Asiatic  Cjuestion  ;  at  the  same  time  he  gained  to  a  remarkable  degree  the  esteem  and  respect 
of  the  whole  Indian  community,  who  placed  unbounded  confidence  in  him.  His  views  generally 
are  therefore  entitled  to  the  serious  and  anxious  consideration  which  we  hav6  given  to  them  ; 
and  they  have  indeed  been  of  the  greatest  assistance  to  us  in  our  deliberations,  although  we 
have  not  always  been  able  to  give  effect  to  them  in  our  recommendations.  But  on  this  question, 
at  any  rate,  we  are  in  entire  agreement  with  him. 

222.  We  would  accordingly  recommend  that  the  administration  of  the  Asiatic  policy 
of  the  Union  Government  should  be  placed  in  the  hands  of  one  official,  under  whose  charge 
would  come  all  administrative  functions,  together  with  the  official  records  relating  to  Asiatics. 
This  officer  should  also  be  entrusted  with  the  duty  of  .securing  full  statistics  regarding  Asiatics 
in  the  Union  and  of  the  arrivals  in  and  departures  from  South  Afi'ica.  Details  of  all  applications 
for  trade  licences,  and  transactions  in  connection  with  the  purchase  of  land  and  property 
made  by  Asiatics  throughout  the  Union,  should  be  sent  to  him  in  order  to  ensure  the  enforcement 
of  the  provisions  of  Section  eight  of  Act  22  of  1913,  above  set  out. 

On  the  otlier  hand,  he  should  keep  in  close  touch  with  the  various  sections  of  the  Indian 
community,  see  that  the  laws  are  applied  in  a  just  manner,  give  a  ready  ear  to  any  complaints 
or  grievances  and  generally  safeguard  their  interests. 

223.  A  certain  amount  of  discretionary  authority  is  entrusted  to  the  Minister  in  charge 
of  the  Immigration  Department  by  the  Immigrants  Regulation  Act  No.  22  of  1913.  Sub- 
section ( 1 )  of  Section  twenty- five  of  that  Act  authorises  the  Minister  to  issue  a  temporary 
permit  to  any  prohibited  immigrant  to  enter  and  reside  in  the  Union  or  any  pai'ticular  province 
upon  such  conditions  as  may  be  lawfully  imposed  by  regulation. 

Under  the  regulations  the  temporary  permit  .  .  .  .  "  shall  entitle  such  person  to  enter 
"  the  Union  or  any  particular  Province  or  to  tranship  to  another  vessel,  or  to  pass  through 
"  the  Union  or  any  particular  Province  to  some  destination  beyond,  or  to  reside  temporarily 
"  in  the  Union  or  any  particular  Province  for  some  approved  purpose." 
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Tlie  section  quoted  is  rather  vaguely  expressed,  and  it  is  said  to  have  received  a  some- 
what Hberal  interpretation  during  recent  years,  by  permittins  the  residence  in  the  Cape  Pro- 
vince of  a  number  of  prohibiteci  immigrants. 

The  exercise  of  such  iiKhilgciic(>  was  no  doubt  cou.sidiTcd  necessary  or  expedient  in  view 
of  the  ])ecuiiar  and  extraordinary  circumstances  wliich  prevailed  during  the  war  period. 

But  we  would  suggest  that  in  order  to  remove  the  doubts,  as  to  the  effectual  prevention 
of  illicit  entry  into  the  Union  by  Asiatics,  which  are  apparently  entertained  by  a  considerable 
section  of  the  public,  the  various  provisions  of  the  Inunigrarits  Regulation  Act  should  be 
rigidly  enforced  ;  and  that  the  discretionary  powers  conferred  upon  the  Minister  by  the  Act 
should  in  future  be  sparingly  used. 

224.  It  would  be  vain  to  expect  that  the  recommendations  which  we  have  made  will 
.satisfy  either  the  Asiatic  community  as  a  whole  or  their  opponents  amongst  the  European 
population  ;  but  it  is  hoped  that  they  will  meet  with  approval  from  moderate  and  reasonable 
men  of  both  races,  who  are  willing  to  be  guided  by  a  calm  consideration  of  the  facts  and 
circumstances  connected  with  this  most  difficult  problem. 

Repatriation  being  out  of  the  question,  and  further  immigration  of  Asiatics  being  pro- 
hibited, the  serious  and  important  problem  must  be  faced,  how  to  deal  with  those  who  are 
domiciled  in  the  country  and  have  the  right  to  remain  in  it. 

Their  numbers  are  limited  and  cannot  increase  in  any  Province  of  the  Union  to  any 
material  extent,  except  by  the  normal  excess  of  births  over  deaths  ;  for  by  the  Immigrants 
Regulation  Act  of  1913  immigration  is  barred  not  only  from  overseas  but  also  from  one  Pro- 
vince to  another. 

The  Indian  community  have  accepted  the  restrictions  on  inter-provincial  migration,  and 
do  not  ask  for  their  removal. 

In  the  Transvaal,  the  evidence  and  statistics  which  have  been  summarised  in  this  Report 
should  go  far  to  remove  the  misconception  and  allay  the  ill-founded  alarm  prevailing  amongst 
some  sections  of  the  community  regarding  the  "  Asiatic  menace." 

It  seems  inconceivable  that,  in  the  circumstances  mentioned,  the  few  thousands  of  Asiatics 
in  that  Province  and  their  descendants  could  ever  succeed  in  swamping  the  European  popula- 
tion, as  has  been  so  frequently  and  emphatically  asserted. 

We  find  ourselves  wholly  unable  to  support  the  policy  of  repression  which  was  advocated 
by  some  of  the  witnesses.  Indiscriminate  segregation  of  Asiatics  in  locations  and  similar 
restrictive  measures  would  result  in  eventually  reducing  them  to  helotry.  Such  measures, 
apart  from  their  injustice  and  inhumanity,  would  degrade  the  Asiatic  and  react  upon  the 
European. 

SUMMARY   OF   RECOMMENDATIONS. 

225.  The  following  is  a  summary  of  the  various  recommendations  which  appear  throughout 
this  Rcpcjrt  : — 

(1)  Law  3  of  1885  (Transvaal),  the  Gold  Law  of  the  Transvaal  (Act  No.  35  of  1908) 

and  Act  No.  37  of  1919  should  not  be  repealed  (paragraph  198). 

(2)  There  should  be  no  compulsory  repatriation  of  Asiatics  (paragraph   118)  ;    but 

(3)  Voluntary  repatriation  should  be  encouraged  as  outlined  in  our  Interim  Report 

submitted  in  May,  1920  (paragraph  119). 

(4)  There  should  be  no  compulsory  segregation  of  Asiatics  ;    but 

(5)  A  system  of  voluntary  separation  should.be  introduced  under  which  nnniicipalities 

should  have  the  right,  subject  to  certain  conditions 

(a)  to  lay  out  residential  areas  for  Asiatics  ; 
"7*v  (b)  to  set  aside  certain  streets  or  portiojis  of  the  town  for  Asiatic  traders,  to  which 

existing  licence  holders  should  gradually  be  attracted. 

(6)  These  areas  should  be  selected  and  allocated  by  a  board  of  independent  persons, 

in    consultation    with    the    Municipal    Council    and    Asiatic    community    (para- 
graphs 120  to  131  and  200-201). 

(7)  In  Natal  the  right  of  Asiatics  to  acquire  and  own  land  for  farming  or  agricultural 
y,^  purposes,  outside  townships,  should  be  confined  to  the  coast  belt,  say,  20  to  30 

miles  inland  (paragraph  199). 

(8)  Law  3  of  1885  (Transvaal)  should  remain  applicable  to  the  Vryheid,  Utrecht  and 

Paulpietersburg  districts  of  Natal  (paragraph  178). 

(9)  The  existing  laws  relating  to  Asiatics  in  Zululand  and  the  Transkeian  Territories 

should  remain  unaltered  (paragraphs  179  and  189). 
(10)  A  uniform  "Licence  Law  "  applicable  to  all  the  Provinces  of  the  Union  should,  if 
possible,  be  enacted.     If  that  is  impracticable,  the  laws  relating  to  the  issue  of 
[U.G.  4— '21.] 
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Trade  Licences  in  the  Cape  Province,  tlie  Transvaal  and  Natal  should  be  assimilated 
in  a  comprehensive  consolidating  Act  of  Parliament  providing,  inter  alia  : — 

(a)  That  the  granting  of  all  licences  to  trade  (not  being  liquor  licences)  shall  be 
entrusted  to  nuinicipal  bodies  within  the  area  of  their  jurisdiction  ;  outside 
those  areas,  to  Divisional  Councils  in  tiie  Cajjc  Province,  and  in  the  other 
Provinces  to  special  Licensing  Officers  ajipointcd  by  the  Administrator. 

{/>)  The  grounds  upon  which  an  application  for  the  grant  of  a  new  licence  may 
be  refused. 

(c)  That  the  reasons  for  the  refusal  to  grant  any  licence  shall  be  recorded,  together 
with  any  evidence  tendered  for  or  against  the  application. 

{d)  That,  in  the  case  of  the  refusal  of  a  licence  on  the  ground  that  the  applicant  is 
not  a  fit  and  proper  person  to  hold  the  same  or  to  carry  on  the  proposed  busi- 
ness, there  shall  be  a  final  appeal  to  a  Special  Appeal  Board,  appointed  by  the 
Administrator. 

(e)  That  municipal  bodies  shall  have  the  right  to  prohibit  the  licence  holder,  or 
any  other  person,  from  residing  in  any  shop,  store  or  other  place  of  business 
(paragraphs  204  to  211). 

(11)  There  should  be  no  relaxation  in  the  enforcement  of  the  Immigration  Laws,  and 

more  active  steps  should  be  taken  to  deal  with  prohibited  immigrants  who  have 
evaded  the  provisions  of  those  laws  (paragraphs  219  to  223). 

(12)  The  administration  of  the  Asiatic  policy  of  the  Government  should  be  placed  in  the 

hands  of  one  official  with  duties  as  set  out  in  paragraph  222. 

226.  In  conclusion,  we  desire  to  express  our  appreciation  of  the  assiduity  and  efficiency 
with  which  the  Secretary  to  the  Commission  discharged  his  duties. 

JNO.  H.  LANGE, 

Chairman . 

JAS.  S.  WYLIE  (a) 
H.  J.  HOFMEYR. 

W.  DUNCAN  BAXTER. 
Cape  Town,  (Subject  to  reservation  below.) 

3rd  March,   1921. 

RESERVATION  BY  MR.  BAXTER. 

I  dissent  from  the  recommendation  contained  in  paragraph  199  of  this  Report,  viz.: 
that  the  right  of  Asiatics  to  acquire  land  in  Natal  for  farming  and  agricultural  purposes 
should  be  restricted  to  the  Coast  Belt.  It  seems  to  me  a  retrograde  proposal,  inconsistent 
with  other  recommendations  in  the  Report,  which  are  founded  on  the  idea  of  voluntary  separa- 
tion and  not  compulsory.  It  is  also  a  restriction  of  existing  rights  of  ownership,  and,  in  the 
case  of  ex-indentured  Indians  and  their  descendants,  a  breach  of  the  conditions  of  recruitment, 
which  I  think  should  be  scrupulously  adl;ered  to  in  the  interests  of  good  feeling  and  the  sense 
of  fair-play,  so  necessary  in  our  relations  with  the  Indians  in  South  Africa  and  the  Government 
of  India. 

With  a  policy  of  attracting  Indians  to  the  Coast  Belt  by  good  treatment  and  security 
of  tenure  I  am  in  agreement.  I  go  further  and  believe  that  it  would  be  an  act  of  wisdom  on 
the  part  of  the  Government  to  acquire  land  in  that  part  of  Natal  and  lease  it  on  favourable 
terms  to  Indians.  The  climate  and  agriculture  of  the  Coast  Belt  are  admittedly  those  best 
suited  to  Indian  enterprise,  and  if  such  a  policy  were  effectively  carried  out,  it  would  not  only 
be  to  the  advantage  of  the  Indian  cultivators  and  the  consuming  public,  but  it  would  tend 
also  to  relieve  the  fear  of  an  Indian  "  invasion  "  held  by  European  farmers  in  the  uplands  of 
Natal. 

W.  DUNCAN  BAXTER. 


(a)  General  Wylie  left  for  England  after  hearing  the  evidence  and  discussing  with  the  other  Members  of  the 
Cominission  the  main  recommendationa  contained  in  this  Report.  A  copy  of  the  Draft  Report  was  subsequently 
sent  to  him  in  England.     It  received  his  concurrence  and  he  authorised  the  Chairman  to  append  his  signature. 
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Qovomraant  Notices  in   force  on   the   30th 
June,  1907  ..      Bound,  non-interleaved 

Scial  Yearbook  of  the  Union  of  South  .Africa, 

No.  3,  1910-1918  (E.  or  D.) 
dinancea.  Cape  Provincial    1911 


Price, 
s.    d. 

17  « 

21     0 

18  6 


10     8 


Do. 

do. 

1913 

Do. 

do. 

1914 

Do. 

do. 

1915 

Do. 

do. 

1916 

Do. 

do. 

1917 

Do. 

do. 

1918 

Do. 

do. 

1919 

Do. 

do. 

1920 

5 

0 

1 

0 

1 

0 

1 

0 

1 

0 

I 

6 

2 

0 

1 

S 

1 

6 

3 

0 

mis  :  Act  to  Consolidate  and  Amend  the  Laws 
relating  to  the  granting  of  Letters  Patent  for 
Inventions  and  for  the  Registration  of  Patents 
Designs,  Trade  Marks  and  Copyright  (No.  9 

of  1916)  8 

(tents :     Regulations,   etc.,   framed   under   the 
Patents,  Designs^  Trade  Marks  and  Copyright 

Act  (No.  9  of  1916)  E.  or  D 1 

Pounds  and  Trespass  Act  15,  1892  . .  . .       0 

grecious  Minerals  Act,    No.  31,  1898      ..         ..       1 
m        Do.  do.       Amendment  No.  16,  1907       0 

M^       Do.         Stones       Amendment  No.  27,  1907       0 
Provincial  Council,  Rules  of  Procedure  of  the, 

1914,  E.  or  D.  each       3 

Public  Health  Act,  1919 2 

Pubho  Service  List,  1919  6 

Records  of  Cape  Colony  (Theal),  Vols.  4-35  (1799- 

April,  1831),  per  Vol.  17 

Records   of   Cape    Colony   (Theal),    Register   of 

Contents,  Vols.  1-35 17 

Records  of  South-East  Africa  (Theal),  Vols.  5-9, 

per  Vol.  . .  . .  . .  . .  . .      17 

Rural   Council,   Rules   and   Regulations   for   the 

Guidance  of  the  . .  . .         . .     nett      0 

Scab  Regulations,  1920  (E.  and  D.)  . .  . .  0 
Senate  Standing  Orders,  1913,  E.  and  D.  ..  7 
Do.  do.  relating  to  Private  Bills, 

E.  and  D '  . .       7 

Sheriff's  Instructions  (Revised),  1908      . .  . .       6 

Stamp  Duties  Handbook,"  with  Decisions  of  the 

Inland  Revenue  Department,  1916  . .       2 

Statute  Law  of  the  Cape  of  Good  Hope,  1896  to  1  42 

1900         [eat 


Do.  do.  do.  1902  to  1906  ! 

Statute  Law  of  the  Capo  of  Good  Hops,  Index 

to,  1896-1900  (Bound)  

Statute  Law  of  the  Capo  of  Good  Hope,  Index 

to,  1902-1906  (Stitched)         

Statutorv  R.>!iulations,   1910-16 — 

Vol.   1,  A— De,  E.  and-D., 
Vol.  2,  Do— H.  do. 

Vol.  3,  I.— Mi., 
Vol.  4,  Mi.— Po. 
Vol.  5,  Po.— R. 
Vol.  6,  S.— Wo. 
Statutory  Regulations,  1917,  Vol. 
Statistical  Re;4isters..  ..  .. 

Statistical  Year  Book,  1912-13  [H.G. 
Do.  do.  191.3-14  [V.G. 

Do.  do.  1914-1.';  [U.G. 

Do.  do.  do. 

(Supplement) 
Supreme  Court,  Rules  of    .  . 
South  Africa  Act,  Inde.Y  to 

South     African    National     (Joiiveimon     miuuves, 
English  or  Dutch         ..         ..         ..         .. 


Cloth 


do.      .. 
do. 
do. 
do. 
1,  B.— Ra. 


I  [u;g. 


32— '14].. 

14— '15].. 
17— '16].. 

26— 'IG] 


21  0 

5  0 

10  s 

10  8 

10  9 

10  6 

10  6 

10  6 

10  6 

21  0 

7  0 

10  6 
10 

0  C 


5     0 


Trade  and  Shipping,  Monthly  Statement  of  the,  ea.       3     6 

Do.         do.  Annual  Statornont  of  the,  ra.     30     0 

Transfer  Duty,  Law  of.  1S!14  '     6 


Village  Management  Boards, 
relating  to 


-  '.irliamont. 


3     6 


Capb  Colony  Coxt  of  Arms,  in  Coiours, 
Sblbet  22i'xl71',    Is.   3d.   each. 


-m-''^ 


mfWfm^ 


M 


UniVeri 
Soul 


1 


•  ♦ 


